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The lesson taught by American Oak 
Leather Co. v. Fargo, recently decided by 
Judge Grosscup, of the United States Circuit 
Court, Northern District of Illinois, will be a 
salutary one to officers and directors of cor- 
porations. There, a corporation really insolv- 
ent, but still a going concern, executed to 
certain of its leading creditors, judgment 
notes for debts existing and fresh advances 
of money, promising to execute no other 
judgment notes or to give in any form any 
other preferences, and in order to make them 
effectual, the president and secretary of the 
corporation and a majority of its directors, 
resigned, and their places were filled by an 
election of representatives of the creditors. 
The corporation then pursued its original oc- 
cupation, the business apparently being car- 
ried on by the old officers of the company, 
and meantime the corporation purchased 
large quantities of goods from miscellaneous 
creditors. Later, finding the continuance of 
business impracticable, judgments were en- 
tered upon the judgment notes and an as- 
signment of accounts was made to the pre- 
ferred creditors, and the property sold under 
the execution. It was held, that although no 
actual fraud was shown, yet these circum- 
stances constitute a fraud in law, the arrange- 
ment being equivalent to.a secret mortgage, 
with possession remaining in the mortgagor. 
These arrangements evinced an intention to 
erect a secret barrier, generally, against other 
creditors, dufting the indefinite period al- 
lowed the corporation to tide over its busi- 
ness troubles. Such an arrangement was an 
attempt to erect an invisible barrier in con- 
trol of the favored creditors; to make the 
corporation impregnable, not only to attack, 
but helpless against appeal to its sense of 
justice by the other creditors ; and would, if J 
valid, accomplish all that a secret chattel 
mortgage, with possession and power remain- 
ing with the mortgagor, could have accom- 
plished; it must therefore be treated, in 
equity, as such a mortgage would be treated, 
and it is within the plain prohibition of the 
law. The court in this opinion seems to an- 


person cannot do openly he should not be 
allowed to do under a secret trust. : 





A district court of Colorado seems to have 
had the honor of determining for the first 
time the rule of law governing the admission 
in evidence of shadowgraphs or photographs 
made by what is known as Cathode or X ray 
process. Smith v. Grant, Chicago Legal 
News, December 26, 1896. The court 
held such photographs admissible as sec- 
ondary evidence upon the same ground as 
maps or drawings. Objection was made 
on the ground that, being photographs of an 
object unseen by the human eye, there is no 
evidence that the photograph accurately por- 
trays and represents the object so photo- 
graphed. 

The shadowgraphs were offered in evidence 
as the court said ‘‘to show the present condi- 
tion of the head and neck of the femur 
bone which is entirely hidden from the eye 
of the surgeon. Nature has surrounded it 
with tissues for its protection and there it 
lies hidden ; it cannot, by any possibility, be 
removed or exposed that it may be compared 
with its shadow as developed by this now 
scientific process.’’ 

The ‘court. concludes as follows: ‘‘In 
addition’ to these exhibits in evidence, 
we have nothing to do or say as to what they 
purport to reprgsent; that will, without 
doubt, be explained by eminent surgeons. 
These exhibits are only pictures or maps, to 
be used in explanation of a present condition, 
and therefore are secondary evidence and not 
primary. They may be shown to the jury as 
illustrating or making clear the testimony of 
experts. The law is the acme of learning 
throughout all ages. It is the essence of 
reason, wisdom and experience. Learned 
priests have interpreted the law, have classi- 
fied reasons for certain opinions which in 
time have become precedents and these ordi- 
narily guide and control especially trial 
courts. We must not, however, hedge our- 
selves round about with rule, precept and 
precedent until we can advance no further. 
Our field must ever grow as trade, the arts 
and science seek to enter in. 

During the last decade at least, no science 
has made such mighty strides forward as 
surgery. It is éminently a scientific profes- 





hounce the correct doctrine, that what a 


sion, alike interesting to the learned and the 
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unlearned. It makes use of all science and 
learning. It has been of inestimable value to 
mankind. It must not be said of the law 
that it is wedded to precedent; that it will 
not lend a helping hand. Rather let the 
courts throw open the door to all well con- 
sidered scientific discoveries. Modern science 
has made it possible to look beneath the tis- 
sues of the human body, and has aided surg- 
ery in telling of the hidden mysteries. We 
believe it to be our duty in this case to be the 
first, if you please, to so consider it, in ad- 
mitting in evidence a process known and ac- 
knowledged as a determinate science.’’ 








NOTES OF RECENT DECISIONS. 


Rartroap Company — LiaBitity to TREs- 
PASSERS ON TrAcK.—In connection with the 
case of Wabash R. Co. v. Jones, reported 
in 44 Cent. L. J. 10, together with note 
containing a summary of recent cases on the 
subject, it will be of interest to read the opin- 
ion of the United States Circuit Court of Ap- 
peals, Seventh Circuit, in the very recent 
case of Sheehan v. St. Paul & D. Ry. Co., 76 
Fed. Rep. 201, wherein it was held that a 
railroad company is not bound to any act or 
service in anticipation of trespassers on» its 
track, nor is the engineer obliged to look out 
for them; and a trespasser venturing upon 
the track for purposes of his own assumes all 
risk of conditions which may be found there, 
including the operation of engines and cars. 





NEGLIGENCE—RestauRaAnt KrerPER—Bor- 
peEN OF Proor.—The legal proposition in- 
dorsed and applied by the Supreme Court of 
Illinois, in the case of Scheffer v. Willoughby, 
45 N. E. Rep. 253, savors nothing of novelty, 
but this cannot be said as to the facts under 
which defendant was charged with negli- 
gence. There the keepers of a restaurant 
were sued for damages on the ground that 
they had negligently furnished plaintiff with 
unwholesome food, whereby plaintiff became 
sick. Plaintiff testified that she was served 
with an oyster stew, and that, after eating a 
portion thereof, she became ill, and so con- 
tinued for several weeks. It was held that 
the evidence was insufficient to make out a 
prima facie case against the defendants so as 
to throw on them the burden of relieving 
themselves from the imputation of negligence. 





Crounat Law—Postic Trrat—WItwessg 
—ConstituTionaL Law.—The Court of Crim 
inal Appeals of Texas has lately held, 
Cline v. State, 36S. W. Rep. 1099, that 
provision of section 10 of the bill of righty 
(substantially identical with the provisions off 
other State constitutions), that in all crim! 
inal prosecutions the accused shall be con 
fronted with the witnesses against him, referg™ 
to the prosecution by ‘‘public trial’? befor 
the ‘‘impartial jury’’ also guaranteed him by” 
the same section; and in view of that provig 
ion, and the declaration of section 29, 3 
‘‘everything in this bill of rights shall forever” 
remain inviolate and alllaws contrary there 
* * * shall be void,’’ neither court nor legis- 
lature can legally authorize the reading in © 
evidence against the accused on his trial of 
testimony given by witnesses on another 
hearing, whether at the trial in court or before” 
an examining magistrate, even upon a show. 
ing that such witnesses are dead. The opin 
ion of the court reviews at great length 
authorities on the subject. One of the mem» 
bers of the court dissented. ; 


hat 





InsuncTIon — Contempt or Court — Com” 
TEMPTS Cl assiriep.—Contempts, broadly” 
considered, are of two kinds—direct and) 
constructive. Contempts committed in the | 
presence of the court, sitting judicially, or _ 
near as to interfere with the orderly course” 
of procedure, are direct contempts. Con- | 
tempts committed, not in presence of the” 
court, but which tend by their operation to 
interrupt, obstruct, embarrass, or prevent 
the due and orderly administration of justice,” 
are constructive contempts. Constructive” 
contempts are of two general classes : First, 
those wherein the contemptuous acts primar | 
rily affect public rights or the due administra” 
tion of public justice; second, those which 
primarily affect private rights, and only re) 
motely and incidentally affect public rights 
or public justice. When contempt proceed> x 
ings are prosecuted to vindicate a publi¢- 
right, they are criminal offenses, in which the” 
intent is a material and necessary ingredient” 
When they are prosecuted, either solely oF 
primarily, to enforce and vindicate private 
rights, which have been secured from viola 
tion by an interlocutory or final decree of th 
court, they are not criminal, but civil, 
remedial in their nature, and are punislad ble. 
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without regard tothe motive of defendant. 
These propositions of law were applied by the 
United States Circuit Court, wistrict of In- 
diana, in the case of Indianapolis Water Co. 
y. American Strawboard Co., 75 Fed. Rep. 
972. There defendant was enjoined, at the 
suit of a water company, from allowing any 
deleterious substances to escape from its fac- 
tory into the river, and thereupon built a 
reservoir on the bank of the river, which it 
negligently and carelessly permitted to break 
and discharge its contents. It was held that 
this was a contempt punishable by fine, or by 
fine and imprisonment, although there was no 
willful purpose to violate the injunction. 





CARRIERS OF PASSENGERS — LIABILITY FOR 
Injury TO Express Messencer — Limitine 
Liasitity.—The Supreme Court of Indiana 
decides, in Louisville, N. A. & C. Ry. Co. v. 
Keefer, that a railroad company cannot, by 
special contract with a passenger, exempt it- 
self from liability for the results of its negli- 
gence while performing a duty it owes to the 
public, as a common carrier; that itis not 
the duty of arailroad company, as a common 
carrier, to carry the goods of an express com- 
pany, and the messengers in charge of them, 
and that a railroad company which under- 
takes, as a matter of accommodation,’or by 
special engagement, to carry an express mes- 
senger, whom itis not bound to carry, be- 
comes a private carrier, or bailee for hire, as 
to the thing so carried, and may protect it- 
self by contract from the result of its negli- 
gence in respect thereto. It appeared that 
plaintiff, an express messenger, contracted 
with the express company to assume all the 
risks of injury he might sustain in the course 
of his employment, whether occasioned by 
the gross or other negligence of any railroad, 
or other carrier, and authorized the express 
company to enter into a contract in behalf of 
plaintiff, with any such carrier, exempting it 
from liability for injuries which he might re- 
ceive in course of transportation. It was 
held that a contract between the express 
company and a carrier pursuant to the au- 
thority so conferred was valid and binding 
on plaintiff, and thatthe mere fact that an 
express messenger had contracted with the 
express company to assume all risks of injury 
while in its employment, however occasioned, 
will not entitle a railroad company by which 





such messenger is transported to the benefit 
of such contract, of which it had no knowl- 
edge. 





NEGLIGENCE — ELectric Wires — Insura- 
tion.—In McLaughlin v. Louisville Electric 
Light Co., 37 S. W. Rep. 851, decided by 
the Court of Appeals of Kentucky, it was 
held that an electric light company is re- 
quired to perfectly insulate its wires at points 
where persons are apt to come in contact 
with them, and to use the utmost care to keep 
them perfectly insulated. It appeared that 
plaintiff, a painter by trade and not in privity 
with the defendant, was engaged in painting 
a house, and while so engaged, was injured 
by coming in contact with an electric light 
wire erected and maintained on the side of 
said house by defendant, the insulation of 
which at a joint had become defective by 
reason of the wrapping having become loos- 
ened. It was held that conclusive proof of 
actionable negligence had been made out. 
The court, after citing many authorities, 
used the following language: ‘‘The evidence 
in this case conduces to show that appellant 
was at work at his regular trade, and was 
where he had a right to be, and the joint of 
the wire, being apparently insulated, was to 
some extent, at least, a guaranty that there 
was no danger; but independent of that fact, 
the situation of appellant, his work in hand, 
and the proximity of the wire were such that 
he might without negligence have thought- 
lessly taken hold of the wire, because he 
seemed to need support; and, besides, it was 
hardly to be expected that the current was on 
the wire at about noon, the wire being used 
wholly to supply incandescent lights or lamps. 
It seems clear to us that appellee should have 
been required to have had perfect protection 
on its wires at the point and place where 
appellant was injured. The fact that it was 
very expensive or inconvenient is no excuse 
for such failure. Very great care might be 
sufficient as to the wires at points remote from 
public passways, buildings or places where 
persons need not go for work or business; 
but the rule should be different as to points 
where people have the right to go for work, 
business or pleasure. At the latter points or 
places the insulation or protection should be 
made perfect, and the utmost care used to 
keep it so.”’ 
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TELEPHONE CompaniEs—INJURY TO PERSON 
on StreET.—In Southwestern Telegraph & 
Telephone Co. v. Beatty, 37S. W. Rep. 570, 
decided by the Supreme Court of Arkansas, 
which was an action against a telephone com- 
pany for personal injuries, it appeared that 
one of defendant’s wires was fastened toa 
pier of a business building in a city ; that dur- 
ing a fire in an adjoining building persons 
were on the roof of the building over which 
the wire was stretched ; that plaintiff was on 
the street in front of such building, and that 
a brick fell therefrom on his head and in- 
jured him. Plaintiff claimed that the injury 
was caused by the bricks being loosened by 
the manner in which the wires were fastened 
to the building. It was held that instruc- 
tions which made the dangerous character of 
the wires and their fastenings the sole test of 
defendant’s liability, and required the jury 
to find for plaintiff without regard to dili- 
gence in fastening the wires and in maintain- 
ing the appliances in a safe condition, were 
erroneous. The court charged that, if the 


street in front of such building was used by 
the public as a highway, and was recognized 
by the city as such, the jury should find that 


such street was a highway, and that plaintiff 
was rightfully therein. It was held that such 
instruction was not proper, though probably 
not prejudicial. The court says: 


Appellee insists that the instructionsto which ap- 
pellant objected were more favorable to it than they 
should have been, and that therefore it was not preju- 
diced by them. His contention is that, ifthe wires 
and fastenings of appellant were dangerous, or be- 
come so, or if they rendered the pier to which they 
were attached dangerous, and by means thereof ap- 
pellee received the injury of which he complains, the 
appellant is liable to him for the damages occasioned 
thereby, regardless of unskillfulness or negligence in 
the stretching and fastening of the same, or in the 
manner in which they were maintained, and without 
regard to the right tostring the wires in the place they 
were, and without regard tothe question as to the 
person who caused the injury by means of their in- 
strumentality. Is this contention correct? 

No one has the free and unlimited right to use his 
property in any manner he may desire. The exer- 
cise of such right by every one is impossible. The 
conflicting interests of individuals prevent it. Every 
one, in becoming a member of society, in order to 
conserve peace and harmony among its members, 
concedes to the law-making power the right to regu- 
late the manner and the extent of the exercise of such 
rights. In the exercise of the right so conceded, the 
law requires every one to so use his property as not 
to injure another, and for the enforcement of this re- 
quirement in some cases forbids the exercise of cer- 
tain property rights ina particular manner, and in 
some permit it on condition that the person exercis- 





ing the right shall use ordinary care to avoid injury “i 
to others. Hence the liability for damages in every ~ 
case grows out of the violation of a duty of the injur- 
ing to the injured party, and not out of the dangerous 
character of the act which caused the damages. The 
law may prohibit the act because it is dangerous, and 
out of this prohibition the duty is created, upon the 
violation of which the right of action for damages de- . 
pends, It would be unjust and oppressive to exaet 
of any one the payment of damages to another when 
he has violated no duty which he owed to him— 
when he has done him no wrong. For this reasona 
legal duty is an essential element of negligence, and 
there can be no negligence where there is no duty. 

A few examples will serve to explain what we have 
said. The old common law of England made it the 
duty of every man to keep his cattle within the limits 
of his own possessions. If he failed to keep them up, 
he failed to discharge his duty, and was liable to the 
owner of the premises upon which they estrayed for 
damages done; and this liability did not depend upon 
any neglect of their owner in failing to keep them up, 
Here he was required to keep them up, because of 
their propensities todo mischief when running at 
large, in order to protect others. For the same rea- 
son the owner of any other domestic animal which is 
known by him to be vicious and accustomed todo 
hurt is required to keep him secure, and, failing to 
discharge this duty, is responsible for damages done 
while he is at large, without regard to the negligence 
of the owner. 

“Tt is said in an early case,” says Judge Cooley, 
“that where one has filtby deposits on his premises, 
he whose dirt it is must keep it that it may not tres- 
pass. Therefore, if filthy matter from a privy or 
other place of deposit percolates through the soil of 
the adjacent premises, or breaks through into the 
neighbor’s cellar, or finds its way into his well, this is 
a nuisance. Nor where this is the natural result of 
the deposit is the question of liability one depending 
on degrees of care to preventit. Says Foster, J.: 
‘To suffer filthy water from a vault to percolate or 
filter through the soil into the land of a contiguous 
proprietor, to the injury of his well or cellar, where 
it is done habitually and within the knowledge of the 
party who maintains the vault, whether it passes 
above ground or below, is of itself an actionable tort. 
Under such circumstances the reasonable precaution 
which the law requires is effectually to exclude the 
filth from. the neighbor’s land, and not to do so is of it- 
self negligence.’ Only sudden and unavoidable acci- 
dent which could not have been foreseen by due care 
could be an excuse in such a case.” Cooley, Torts, 
p. 673. 

But the ruleis different as to reservoirs in which 
water is collected for useful and ornamental pur- 
poses. Astothem Judge Cooley says: “It is lawful 
to gather water on one’s premises for useful and orna- 
mental purposes, subject to the obligation to con- 
struct reservoirs with sufficient strength to retain the 
water under all contingencies which can reasonably 
be anticipated, and afterwards to preserve and guard 
it with due care. For any negligence, either in con- 
struction or in subsequent attention, from which in- 
jury results, parties maintaining such reservoirs must 
be responsible. We say nothing now of injuries aris 
ing from the flooding of lands by reservoirs, which by 
raising the water must and do have that effect, but 
confine our attention to the case of reservoirs which 
cause injuries to the lower proprietors only as they 
break away. The American decisions seem to plant 
he liability on the ground of negligence, and the 
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party constructing or maintaining the reservoir is 
held liable, not at all events, but as he might be if he 
had negligently constructed a house which fell down, 
or invited another into a dangerous place.’? After re- 
viewing English authorities upon this subject he says: 
“a comparison of these cases seems to show the En- 
glish rule to be as follows: Whoever gathers water 
into a reservoir, where its escape would be injurious 
to others, must at his peril make sure that the reser- 
voir is sufficient to retain the water which is gathered 
intoit. But, if thus sufficient in construction, the 
liability for the subsequent escape ofthe water be- 
comes a question of negligence. The proprietor is 
not liable if the water escapes because of the wrong- 
ful act of a third party, or from vis major, or from any 
other cause consistent with the observance of due and 
reasonable care by him. Due care must, of course, 
be adegree of care proportioned to the danger of in- 
jury from the escape. But itis not very clear that 
the English rule, as thus explained, differs from that 
of this country.”’ Cooley, Torts (2d Ed.), pp. 676, 680; 
Fletcher v. Rylands, L. R.1 Exch. 265, L. R.3 H. L. 
330; Nichols v. Marsland, L. R. 10 Exch. 255, 1 Thomp. 
Neg. p. 88; Box v. Jubb, 1 Thomp. Neg. p. 90; Thomp. 
Elect. §§ 64-67. 

“One who erects on his own premises a steam 
boiler, having in it no defect known to him, or which 
he might have discovered by the exercise of ordinary 
care and skill—that is to say, by the application of 
known tests—and who operates it with care and skill, 
is not answerable to an adjacent proprietor for dam- 
ages caused by its explosion.’”? Soa corporation oper- 
ating a railroad by the dangerous agency of steam is 
not responsible for injuries caused thereby, unless 
they be the result of negligence of the owner or its 
agents. In both these cases the owner is not denied 
the right to use his property, and is limited only in 
the manner in which it is used, although todo so was 
dangerous to others. 

In Railway Co. v. Hopkins, 54 Ark. 209, 15 S. W. 
Rep. 610, the court in effect held that one has a right 
to maintain a heavy sign overhanging a sidewalk ina 
much frequented part of a city, provided he use ordi- 
hary care in keeping it securely fastened. The court 
said: ‘‘The defendant was under a duty to the pub- 
lic to exercise common prudence to place and keep 
its sign in such position as not to endanger the safety 
of pedestrians in the street.” 

In Railway v. Conery, 33 S. W. Rep. 426, this court 
said: ‘Electric companies are bound to use ‘reason- 
able care in the construction and maintenance of their 
lines and apparatus—that is, such care as a reasonable 
man would use under the circumstances—and will be 
responsible for any conduct falling short of this 
Standard.’ This care varies with the danger which 
will be incurred by negligence. In cases where the 
wires carry a strong and dangerous current of elec- 
tricity, and the result of negligence might be expos- 
ure to death or most serious accidents, the highest 
degree of care is required. This is especially true of 
electric railway wires suspended over ,the streets pf 
populous cities or towns. Here the danger is great, and 
the care exercised must be commensurate with it. But 
this duty does not make them insurers against acci- 

dents, for they are not responsible for accidents which 
& reasonable man, in the exercise of the greatest pru- 
dence, would not under the circumstances have 
guarded against.’ 

In this State any person or corporation organized 
for the purpose may construct, operate, and maintain 
telephone lines along and over the streets of the cities 





and towns of this State, provided they do not obstruct 
the same. This right belongs to that class in the ex- 
ercise of which due care and skill is enjoined. In the 
exercise of it, it was the duty of appellant to use such 
skill and care in selecting or constructing its piers and 
poles, and in suspending and fastening its wires and 
cleats upon the same, and in making, maintaining, 
and keeping them (the poles, piers, wires, cleats, and 
fastenings) secure against such wind, weather, and 
acts of persons or things as might reasonably be an- 
ticipated, and in preventing them from becoming dan- 
gerous to pedestrians or other persons using the 
streets, as a prudent and reasonable man, mindful of 
his duties and desirous of discharging them, would 
use under the circumstances, which care and skill 
should be measured by the rule laid down in the case 
last cited. Fora failure to discharge this duty it is 
responsible to such parties as may be injured by its 
non-performance. Ward vy. Telegraph Co., 71 N. Y. 
81. Its liability for damages is dependent only on 
sueh condition. 

According to the foregoing test, are the iastructions 
objected to by appellant correct? 

The second instruction makes the dangerous char- 
acter of the wires and their fastenings the sole test of 
liability. The same defect exists in the instructions 
numbered 4, 6, and 8. In the sixth the court told the 
jury that, if they “believed from the evidence that 
the defendant fastened its wires upon a pier over the 
street in such a manner as to loosen the brick, or 
cause them to be loosened by the natural action of the 
wind or rain, and that the brick were so loosened and 
liable to fall upon any one in the street below, and that 
said street was a public highway, and that such fast- 
enings rendered travel on the highway less secure or 
more hazardous, then such fastenings would be neg- 
ligence on the part of defendant. And if you further 
find that plaintiff was injured by a brick or timber 
falling from said pier, caused by the manner of fast- 
ening the same by defendant, you must find for the 
plaintiff, even though you may find that persons upon 
the roof of the building, engaged in extinguishing 
a fire or protecting the building from fire, may have 
contributed in precipitating the brick to the pave- 
ment below, provided you further find that such ac- 
tions of persons on said roof might reasonably have 
been anticipated.” The fourth and eighth, taken as 
one instruction, are substantially a repetition of the 
sixth. According to all of them it was the duty of 
the jury to return a verdict without regard to the 
care, skill, and diligence exercised by appellant in 
suspending and fastening its wires, and in maintain- 
ing its structures or appliance in asafe condition. The 
instructions given at the instance of appellant upon 
the same subject do not explain, but contradict, them, 
and the error in the instruction objected to remained 
uncorrected. 





DamaGEs—SALE Or Opium TO WirE—RIGHT 
or Action By Husspanp.—The Supreme Court 
of North Carolina decide, in Holleman v. 
Harward, 25 S. E. Rep. 972, that an action 
for damages will lie at the suit of a husband 
against a druggist who, in violation of the 
express orders of the husband, has sold laud- 
anum and similar preparations to the wife, 
in consequence of which she has become a 
confirmed subject of the opium habit, result- 
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ing in the loss of her services and compan- 
ionship. The following is from the opinion: 


The question, then, is, can the plaintiff, upon the 
facts set out in the complaint, maintain an action? 
The action is a novel one. With the exception of the 
case of Hoard v. Peck, 56 Barb. 202, which, in its 
most important aspects, resembles the one before us, 
we have been able to find no precedent in the English 
common law courts or in the courts of any of our 
States. It does not follow, however, that because the 
case is new the action cannot be maintained. If a 
principle upon which to base an action exists, it can 
be no good objection that the case is a new one. It is 
contended for the defendants, though, that there is 
no principle of the common law upon which this ac- 
tion can be sustained, and that our own statutory law 
gives no such remedy as the plaintiff seeks in this ac- 
tion for the wrong done to him by the defendants, 
and that the novelty of the action, together with the 
silence of the elementary books on the subject-matter 
of the complaint, while not conclusive, furnishes 
strong countenance to their contention. It is claimed 
for the defendants that while, in the abstract, such 
facts as are stated in the complaint would make the 
parties charged guilty of a great moral wrong, there 
would be no legal liability incurred therefor. It was 


argued for the defendants that there was no legal ob-’ 


ligation resting upon themselves not to sell the drug, 
as is alleged, to the plaintiff’s wife, or upon the wife 
not to use it; that many of the ancient restrictions 
upon the rights of married women had been repealed 
by recent legislation, or modified by a more liberal 
judicial construction; that a married woman was or- 
dinarily free to go where she would, and that the hus- 
band could not arbitrarily deprive her gf her liberty, 
nor use violence against her under any circumstances, 
except in self-defense, and that, if he could not re- 
strain her locomotion and her will, he could not pre- 
vent her from buying the drug and using it; that the 
wife’s duty to honor and obey her husband, to give 
to their children motherly care, to render all proper 
service in the household, and to give him her compan- 
ionship and love, was a moral duty, but that they could 
not be enforced by any power of the law, if the wife 
refused to discharge them. But, notwithstanding the 
claim of the plaintiff, we think this action rests upon 
a principle—a principle not new, but one sound and 
consistent. The principle is this: “‘Whoever does an 
injury to another is liable in damages to the extent of 
that injury. It matters not whether the injury is to 
the property or the rights, or the reputation of an- 
other.” Story, J., in Dexter v. Spear, 4 Mason, 115, 
Fed. Cas. No. 3,867. And alsoin the third book of 
Blackstone’s Commentaries (chapter 8, p. 123) it is 
written: ‘Wherever the common law gives a right, 
or prohibits an injury, it also gives a remedy by ac- 
tion.””?” A married woman still owes to her husband, 
notwithstanding her greatly improved legal status, 
the duty of companionship, and of rendering all such 
services in his home as her relations of wife and 
mother require of her. The husband, as a matter of 
law, is entitled to her time, her wages, her earnings, 
and the product of her labor, skill, and in- 
dustry. He may contract to furnish her serv- 
ices to others, and may sue for them, as for 
their loss, in his own name. And it seems to bea 
- most reasonable proposition of law that whoever will- 
fully joins with a married woman in doing an act 
which deprives her husband of her services and of 
her companionship is liable to the husband in dam- 
ages for his conduct. And the defendants owed the 








plaintiff the legal duty not to sell to his wife opiumin 


the form of large quantities of laudanum as a bey- 


erage, knowing that she was, by using them, destroy- ~ 


ing her mind and body, and thereby causing loss to 
the husband. The defendants and the wife joined ig 
doing acts injurious tothe rights of the husband, 
From the facts stated in the complaint, the defend- 
aats were just as responsible as if they had forced her 
to take the drug, for they had their part in forming 
the habit in her, and continued the sale of it to her 
after she had no power to control herself and resist 
the thirst; and that, too, after the repeated warnings 
and protests of the husband. There is no difference 
between the principle involved in this action and the 
principle upon which a husband can recover froma 
third person damages for assault und battery upon 
his wife. That assaults and batteries are made crim- 
inal offenses makes no difference, the foundation of 
the husband’s suit being, not for the public offense, 
but for damages,—compensation for the injury which 
he has sustained on account of the loss of his wife’s 
services. The sale of the laudanum by the defend- 
ants to the plaintiff’s wife, under the circumstances 
set out in the complaint, was willful and unlawful, 
and the husband’s injury is just as great as if his wife 
had been disabled from a battery committed on her, 
although the unlawful act is not indictable. 

The defendant’s counsel also insisted that the sell- 
ing of laudanum is a lawful business, that it is on the 
same footing as the sale of spirituous liquors unre- 
strained by the statute. It is true that there is no 
statutory provision in North Carolina prohibiting the 
sale of laudanum as a beverage or as a medicine, but 
it does not therefore follow that a sale of it under all 
circumstances is lawful. As is well said in Hoard y. 
Peck, supra: “Its lawfulness or unlawfulness de- 
pends upon the circumstances of the sale, and the 
uses and purposes to which it is to be applied.” It is 
lawful to sell laudanum as a medicine. It is also law- 
ful to sell spirituous liquors as a beverage upon the 
dealer’s complying with the license laws, except im 
the cases prohibited by statute. Certainly no fair in- 
ference can be drawn from this that damages may not 
be recovered from one who knowingly and willfully 
sells or gives laudanum or intoxicating liquors toa 
wife, in such quantities as to be attended by such 
consequences to the wife as are set out in the com 
plaint in this action. We have in our State (Code, $ 
1077) a statute which makes it unlawful to sell liquor 
in any quantity toa minor (except he is a married 
man), and section 1078 gives to the person injured 
damages therefor. But suppose we had no statute on 
the subject of liquor selling to minors, would the law 
permit with impunity a dealer or other person to sell 
liquor to a man’s child, without his knowledge or 
consent, in such quantities as to produce habitual in- 
toxication, or to render him unfit for employment? 
But laudanum is well known to be a poisonous drug. 
As a beverage, it cannot be drunk without injury to 
the body, affecting the health of the physical and 
moral powers, and this is known to most persons of 
ordinary intelligence and to all druggists. The de- 
fendants knew, taking the complaint in this appeal to 
be true, that the plaintiff’s wife did not buy the 
laudanum for medicine. They knew that she was 
buying it as a beverage; that she was violating her 
duty to her husband in destroying her health, and 
thereby rendering herself unfit asa companion for 
him, and to render proper service in the household. 
They assisted her, and encouraged her, for gain, with 
the means of doing all this in face of his frequent 
protests and warnings. The habit she had formed 
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was the direct result of the use of the drug, which 
the defendants sold to her in such large quantities, 
and they knew it, and persisted in it, although re- 
peatedly warned and entreated by the husband not to 
doso. His honor erred in sustaining the demurrer. 
It ought to have been overruled. 








THE EFFECT OF MUNICIPAL ORDI- 
NANCES UPON CIVIL LIABILITY BE- 
TWEEN PRIVATE PARTIES. ° 


In a former article upon this subject’ the 
writer said ‘‘while it is difficult to reconcile 
the cases, or to deduce from them a general 
’ doctrine in the premises, it is safe to say that 
where the ordinance is one authorized by the 
power vested in the municipal corporation 
by the legislature, and where the scope of 
the ordinance includes a general protection 
of the community from acts of omission or 
commission which may become, or are liable 
to become singularized, to the injury of an 
individual, its violation is actionable to every 
person injured byit. The enactment of an 


ordinance possessing the qualifications named 
fixes the measure of proper care, a departure 
from which, resulting in private injury, ren- 


ders the offender liable.’’ Since the forego- 
ing was written, several cases have empha- 
sized the rule as stated, and define more 
accurately than any preceding cases the ex- 
tent to which ordinance regulations affect 
private liability. In an action by a widow 
to recover damages for the death of her hus- 
band, the Supreme Court of Missouri says 
per McFarlane, J.,‘‘on the trial, defendant of- 
fered to read in evidence an ordinance of the 
city, which provided that no person within 
the city should drive any animal in any street 
faster than a moderate gait, or should drive 
any such animal in such a manner as to come 
into collision with or strike any other object 
or person. The court refused to permit the 
ordinance to be read, and of its action the 
defendant complains, and we think justly. 
There was a plea of contributory negligence. 
The ordinance was offered to support that 
plea. If the horse was being driven by 
the deceased faster than a moderate gait 
when the collision occurred, the act would 
have been negligent; and, if it contributed 
directly to the injury, would bar a recov- 
ery. The rule in this State is well set- 


1 39 Cent. L. J. 165. 





tled that the violation by a railroad company 
ofan ordinance limiting the rate of speed of 
a train is negligence per se. Weber v. Rail- 
road, 100 Mo. 194, and cases cited. No rea- 
son can be perceived for a distinction in favor 
of one driving a horse in violation of law, in- 
stead of an engine. Both acts are alike pro- 
hibited.’’? It will be observed that by this 
decision the Missouri court makes the ordi- 
nance duty the standard of care, for the quasi 
public corporation and the individual alike ; 
thus overruling the doctrine of Fath v. Tower 
Grove & Lafayette Ry. Co.,* that the city or- 
dinance there pleaded was competent to bind 
the defendant corporation only because it had 
accepted a franchise from the City of St. 
Louis, and was therefore subject to the city 
ordinances and liable civilly for their viola- 
tion. The ordinance of the City of St. Louis 
provides as follows: ‘‘Any person who shall 
in this city ride or drive any animals in any 
highway, thoroughfare or public place, 
quicker than or beyond a moderate gait, or 
shall not slacken the pace of such animal or 
animals in approaching any crosswalk upon 
which any person may be in the act of cross- 
ing * * * shall be deemed guilty of a 
misdemeanor.’’ Inthe late case of O’Hara 
v. The.Globe Iron & Foundry Co., where 
the plaintiff while standing upon a cross- 
walk was struck in the chest by a bundle of 
gas pipe which protruded beyond the box of 
the defendant’s wagon, the St. Louis Court 
of Appeals, by Rombauer, P. J., says :* ‘‘The 
evidence establishes the fact that the driver 
was guilty of negligence under the ordinance 
in failing to slacken the speed of the horse 
in approaching the crossing. As to the rate 
of speed at which he was driving * * * 
the evidence is conflicting.’’ The class of 
cases to which the doctrine applies is infinite 
in range. Thus it was recently held that 
where the city ordinance prohibited leaving 
horses in the street unhitched, it was an act 
of negligence to permit a horse to stand in 
the street unhitched, for which the driver’s 
employer was liable to a person sustaining 
injuries therefrom.5 And where an ordinance 
requires the owner of materials forming an 
obstruction in a street to prepare and place 
lights thereon with such care and diligence 
2 Weller v.C. M. & St. P. Ry. Co., 120 Mo. 635-654. 
8 105 Mo. 537-549. 


4 Decided March 24th, 1896. Unreported as yet. 
5 Jones v. Belt, 32 Atl. Rep. 723. 
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as reasonably to secure their burning till day- 
light, such owner is liable to third persons 
‘for injuries incurred through negligence in 
the performance of this duty, either by him- 
self or by a contractor in his employ, even if 
the lights were extinguished by an unknown 
cause.® 

In Tobey v. B. C. R. & N. Ry. Co.,? 
the Supreme Court of Iowa holds that ‘‘kick- 
ing’’ cars within city limits at a rate of 
speed prohibited by ordinance is negligence 
per se (following Correll v. B. C. R. & 
M. R. R. Co., 38 Iowa, 120). In each 
instance the Iowa court has clearly and ex- 
plicitly held to the rule, and has refused to 
recognize ayy distinction between a statutory 
and an ordinance provision as establishing 
the standard of due care, a departure from 
which is negligence, rendering the defendant 
liable in the absence of proof of contributory 
negligence. The case of Correll v. B. C. R. 
& M. R.R. Co.,®° expressly criticises the 
doctrine of Brown v. Buffalo & State 
Line R. R.,° which is one of the clearest 
expositions of the old doctrine that a city 
ordinance, and even a penal statute could 
not affect the civil liability of private par- 
ties violating it. Itis of interest to note 
the language of the New York Court of 
Appeals in the latter case. The proof showed, 
without contradiction, that the ordinance of 
the city of Buffalo prohibited the moving of 
locomotives or cars on any portion of the de- 
fendant’s railway within the city at a rate of 
speed exceeding six miles an hour, under a 
penalty of one hundred and fifty dollars, and 
that plaintiff’s intestate was struck and in- 
stantly killed by one of defendant’s cars run- 
ning ata speed of more than six miles an 
hour. The court by Welles, J., says: ‘‘The 
question presented is, whether the legislature 
intended to authorize the common council to 
change, and whether the latter intended to 
change the common law liability of parties in 
cases like the present or whether the penalty 
annexed toa violation of the ordinance was 
intended as the only punishment connected 
with such violation.’’ The reader will note 
that this statement very plainly presents the 
issue, and comprehends the entire ground of 


6 Wilson v. White, 71 Ga. 506; cited Beach, Con- 
tributory Negligence (2d Ed.), Sec. 250. 

7 62 N. W. Rep. 761. 

8 Supra. 

9 22 N. Y. 191. 





reasoning of the old cases. The learned 
court then reviews Behan v. The People,” 
The People v. Stevens," and Rex v. Robin- 
son,” quoting Lord Mansfield to this effect: 
‘*The rule is certain that where a statute cre- 
ates a new offense, by prohibiting and making 
unlawful anything which was lawful before, 
and appoints a specific remedy against such 
new offense (not antecedently unlawful), bya 
particular sanction and particular mode of 
proceeding, that particular method of pro- 
ceeding must be pursued, and no other.” 
From this foundation, the New York court 
concludes: ‘‘The principle is a very ancient 


one, and has never been departed from. It — 


is a most national interpretation of the law- 
making power. On passing the act or the 
ordinance in a case where the thing prohibited 
was lawful before, the law makers say to each 
member of the community, if you do this 
thing, and as often as you do it, you shall 
pay such apenalty. That is the whole of it. 
The simple act of the defendant, of running 
the train at a greater rate of speed than six 
miles an hour, unconnected with any actual 
negligence, involved the defendant in no 
other consequences than the payment of the 
penalty.’ This opinion was vigorously criti- 
cised in Shearman & Redfield on Negligence 
(4th Ed.), Sec. 467, note 3, and was over- 
ruled in Beisegel vy. N. Y. C. R. R. Co.,® 
where the court by Grover, J., says: ‘‘Is 
it not clear the ordinance made the running 
of trains at a speed prohibited by it un- 
lawful? Can it be true that in a legal 
sense an act prohibited by law and a specified 
punishment and penalty prescribed for its 
commission becomes lawful by suffering the 
punishment or paying the penalty? Certainly 
not.’’ It is the latter reasoning which is be- 
ing pretty uniformly adopted by the courts 
of all the States, and its firm establishment 
in all jurisdictions is a consummation de- 
voutly to be wished. 

St. Louis. James L. Hopxins. 


10 17jN. Y. 516. 

11 13 Wend. 341. 

12 2 Burr. 800. 

18 14 Abb. Pr. (N.S.) 29. 
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MUNICIPAL CORPOGATIONS — OFFERING RE- 
WARD FOR CRIMINALS. 


CITY OF WINCHESTER v. REDMOND. 

Supreme Court of Appeals of Virginia, Nov. 19, 1896. 

1. In the absence of express authority conferred by 
its charter or by general law, a municipal corporation 
has no power to offer and pay a reward for the ap- 
prehension and conviction of persons violating the 
criminal laws of the State. 

2. Authority to a council of a city to offer a reward 
for the detection of criminals cannot be inferred from 
a “general welfare” clause of its charter, the matter 
being properly a subject of State, and not municipal 
jurisdiction. 

8. The offer by a city council of a reward which it 
has no authority to pay is ultra vires, and creates no 
obligation enforceable against the city. 

RiEty, J.: This case is before us upon a writ 
of error to a judgment of the circuit court of 
Frederick county, rendered against the city of 
Winchester, for the amount of a reward offered 
by its common council for the apprehension and 
conviction of incendiaries. The main and impor- 
tant question for our determination is: Did 
the council have the power, under the law, to 
offer the reward, and bind the city for its pay- 
ment? A municipal corporation, as well as other 
corporations, is, in this country at least, the crea- 
ture of the legislative power of the State, and its 
charter is its constitution and fundamental law. 
Upon the provisions of its charter and such other 
statutes of the State as are applicable to cities 
and towns depend the powers that are conferred 
upon the corporation, and that may be exercised 
by its council, which is its legislative body. It 
possesses no powers except those conferred upon 
it, expressly or by fair implication, by the law 
which created it and other statutes applicable to 
it, and such other powers as are essential to the 
attainment and maintenance of its declared ob- 
jects and purposes. It can do no act, nor make 
any contract, nor incur any liability, that is not 
thus authorized. These principles lie at the 

foundation of the law of municipal corporations, 
and are the guides in the construction and adju- 
dication of their powers. ‘‘It is a general and un- 
disputed proposition of law,”’ says a distinguished 
jurist and eminent commentator in his excellent 
treatise on this subject, ‘‘that a municipal corpo- 
ration possesses and can exercise the following 
powers, and no others: First, those granted in 
express words; second, those necessarily or fairly 
implied in or incident to the powers expressly 
granted ; third, those essential to the declared ob- 
jects and purposes of the corporation—not sim= 
ply convenient, but indispensable. Any fair, 
reasonable doubt concerning the existence of 
power is resolve by the courts against the cor- 
poration, and the power is denied.”’ Dill. Mun. 
Corp. (3d Ed.) § 89. The city of Winchester is a 
municipal corporation chartered by the legisla- 
ture of the State. An inspection of its charter 
discloses that no express power was given to the 
corporation to offer a reward for the detection, 


apprehension, or conviction of offenders against 
the criminal laws of the State. Nor does any 
statute of the State confer upon municipal corpo- 
rations such authority. 

But it is claimed that the exercise of such 
power is authorized by section 9 of the charter of 
the city, which, after conferring upon the coun- 
cila number of particular powers, authorizes it 
‘to do all such things as it may deem proper for 
the prosperity, quiet, and good order of the city.”’ 
This language, though very broad, is yet not 
without its proper limitation. It is to be con- 
strued with reference to the object contemplated 
by the State in the grant of the charter, and the 
extent of the power it confers is to be measured 
and limited by the purposes for which the corpo- 
ration was created. A municipal corporation isa 
local and subordinate government, created by the 
sovereign authority of the State, primarily to 
regulate and administer the local and internal 
affairs of the city or town incorporated, in con- 
tradistinction to those matters which are com- 
mon to and concern the people at large of the 
State. And it is only in regard to the local and 
internal affairs of the city or town that its coun- 
cil, unless expressly authorized, has the right to 
legislate. To this end, specific powers are usually 
given in express words; and when a general and 
indefinite power, as the one under consideration, 
is superadded, it is to be confined in its exercise 
to the ordinary objects and purposes of munici- 
pal corporations, and not to be construed to com- 
prehend a matter which is common to the State, 
and affects its people at large. The line of dis- 
tinction may not always be perfectly clear. Cases 
doubtless do sometimes arise when it is not read- 
ily perceived whether the power exercised by the 
council of a city or town is implied in the powers 
expressly given, or is necessary to the accom- 
plishment of the objects and purposes of the cor- 
poration, or whether it is wholly a State power, 
and only to be exercised by its legislature; but, 
as respects the particular case before us, there is 
no such difficulty. Here the line of distinction is 
clearly and broadly marked. 

Crime is an offense against the State, and not 
against the city, town, or county in which it may 
be committed, as distinguished from the rest of 
the State. The offense is against the sovereign 
authority, and not against the individual or par- 
ticular community. All the people of the State 
are concerned in the punishment and suppres- 
sion of crime. And the State, whose prerogative 
it is to punish crime, has made adequate provis- 
ion for the vindication of the public justice. 
When a crime has been committed, it is her law, 
and not that of the corporation, that is broken. 
She has prescribed penalties for the various spe- 
cies of crime, and enacted laws for the arrest, 
trial, and punishment of criminals. They are 
averted by her officers, and tried by her judiciary 
under her laws.. The State constantly makes use 
of officers of the corporation in the discharge of 





its governmental functions, and requires them to — 
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perform. within the corporate limits duties not 
strictly or properly local or municipal in their 
nature. In the performance of such duties they 
exercise State powers, and are in that respect 
State officers. As was said by Judge Staples in 
Burch v. Hardwicke, 30 Grat. 24, 34: ‘*When 
the mob rages in the streets, when the incendiary 
and assassin are at work, they do not offend 
against the city, but against the State. When 
they are detected and arrested, it is by the chief 
of police and his subordinates, under the author- 
ity of the State laws, and as an officer of the State; 
and, when they are tried and convicted, it is by 
officers representing the State and her sov- 
ereign power.’’ Municipal corporations are 
chartered, as we have seen, to regulate 
and administer the local and internal concerns 
of the people of the particular locality which is 
incorporated. They are not created to execute 
the criminal laws of the State. Thatis a matter 
for which the State has made ample provision by 
general statutes, and with which the corporation, 
as such, has nothing to do, unless expressly au- 
thorized by its charter or by statute. Hence the 
offer of a reward for the apprehension and con- 
viction of an offender against the criminal law of 
the State is the exercise of a State power, and is 
foreign to the objects and purposes of a munic- 
ipal corporation. It is not an ordinary corporate 
power, nor incident to it. Such power was not 
expressly conferred upon the common council of 
the city of Winchester; nor is it comprehended 
by the ‘general welfare’’ clause of its charter, 
heretofore quoted. 

When a crime has been committed and there 
is reason to fear that the person charged 
therewith cannot be arrested in the common 
course of proceeding, or when an offense 
has been committed, but the person guilty 
thereof is unknown, the legislature has con- 
. ferred upon the executive of the State the 
authority to offer a reward for apprehending and 
securing, or for the detection and conviction of, 
such person, as the case may be. Code Va., § 
4197. This is as far as the legislature has deemed 
it wise or expedient to confer such authority. It 
might sometimes be convenient and expedient 
for municipalities and the authorities of a county 
to possess such power, but it is a power that 
would be liable to great abuse. However, with 
its convenience or expediency we have nothing 
todo. Thatisa matter solely for the considera- 
tion of the legislature. Our duty is confined to 
the interpretation of the charter of the city and 
the statutes which confer any powers upon it, 
and their adjudication. If the power has not 
been expressly granted, or is not necessarily im- 
plied, it does not exist. Ifit be even doubtful, 
the doubt must be resolved against the corpora- 
tion. The legislature has not expressly given 
such authority to the city of Winchester. It is 
not necessarily or fairly implied in any express 
power granted to it; and its possession is not in- 
dispensable to the performance of its corporate 





duties, or the accomplishment of the purposes of 
its incorporation. Consequently, the offer of the 
reward by its common council for the apprehen- © 
sion and conviction of incendiaries was beyond 
its power. It was an act ultra vires, and void. : 

The decisions upon this question have not been 
uniform. It hasbeen held by some courts (Craw- 
shaw v. City of Roxbury, 7 Gray, 374, and © 
Borough of York v. Forscht, 23 Pa. St. 391), that 
municipal corporations possess the authority to 
offer rewards for the apprehension and convic- 
tion of offenders against the criminal law; but 
the existence of the power has been oftener, and 
we think correctly denied by courts of equal dig- 
nity and respectability (Crofut v. City of Dan- 
bury, 65 Conn. 294, 32 Atl. Rep. 365; Hanger y. 
City of Des Moines, 52 Iowa, 193,2 N: W. Rep. 
1105; Abel v. Pembroke, 61 N.H. 359; Galey. 
Inhabitants of South Berwick, 51 Me. 174; Butler 
v. City of Milwaukee, 15 Wis. 493; Patton y. 
Stephens, 14 Bush, 324; Murphy v. City of Jack- 
sonville, 18 Fla. 318; and Baker v. City of Wash- 
ington, 7 D. C. 134). 

The reward claimed by the defendant in error, 
being a contract in excess of the powers of the 
council of the city of Winchester, constituted no 
ground of action against the city, and it was not 
liable for its payment. ‘The general principle 
of law is settled beyond controversy,’’ says Judge 
Dillon, ‘that the agents, officers, or even city 
council of a municipal corporation cannot bind 
the corporation by any contract which is beyond 
the scope of its powers. * * *°? And, again: 
“It is a general and fundamental principle of law 
that all persons contracting with a municipal 
corporation must at their peril inquire into the 
power of the corporation or of its officers to make 
the contract; and a contract beyond the scope of 
the corporate power is void, although it be under 
the seal of the corporation.” 1 Dill. Mun. Corp. 
(3d Ed.) §§ 457, 447. See, also, Bunch’s Exr. v. 
Fluvanna Co., 86 Va. 457, 108. E. Rep. 532. The 
demurrer to the declaration should have been 
sustained, and the suit dismissed. This being 
our conclusion, any consideration of the other 
interesting questions raised and discussed by 
counsel is rendered unnecessary. For the rea- 
sons givenin this opinion, the judgment of the 
circuit court must be reversed. 


Notre.—As is stated by the court in the principal 
case, the cases relating to the power of a municipal 
corporation, in the absence of an express statutory 
provision, to offera reward for the apprehension of- 
criminals are conflicting. Such authority is denied in 
Michigan (Loveland v. Detroit, 41 Mich. 367), Maine 
(Gale v. Inhabitants of South Berwick, 51 Me. 174), 
Iowa (Hanger v. Des Moines, 52 Lowa, 195, 35 Amer. 
Rep. 266), Kentucky (Patton v. Stephens, 14 Bush 
[Ky.], 824), Florida (Murphy v. Jacksonville, 18 Fla. 
818, 48 Amer. Rep. 323), and Indiana (Grant Co, 
Comm’s v. Bradford, 72 Ind. 455, 37 Amer. Rep. 174). 
But the contrary rule appears to have been adopted 
in Pennsylvania (Borough of York v. Foracht, 23 Pa. 
St. 391), and by statute in Massachusetts (Crawshaw 
v. Roxbury, 7Gray [Mass.], 374; Pool v. Boston, 5 
Cush. [Mass.] 219; Brown v. Bradlee, 156 Mass. 28, 30 
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N. E. Rep. 85), and New Hampshire (Jarwin v. Ex- 
eter, 48 N. H. 83). Where acity has power to offer a 
reward, an offer made by the mayor in behalf uf the 
city and subsequently ratified by the city council, is 
binding on the city, although not so ratified until after 
the performance of the service for which the reward 
was claimed. Crawshaw v. Roxbury,7 Gray (Mass.), 
$74. In the absence of special authority and intent to 
bind the town, an offer in writing to pay a reward of 
$2,500, to ‘‘any person!furnishing evidence that will 
Jead to the arrest and conviction of the person who 
shot’’ one C, signed by the selectmen of the town, as 
such, will bind the signers personally, as Pub. St. ch. 
212, § 12, only authorizes the selectmen to pay $500 as 
such reward. Brown v. Bradlee, 156 Mass. 28, 30 N. 
E. Rep. 85. The earlier authorities onthe general 
subject of rewards will be found collected in 21 Amer. 
& Eng. Encyclopedia of Law, pp. 389-402. 

Recent Cases on Subject of Rewards.—Where a 
stolen horse is left at the house of a person who knows 
nothing of the reward offered for its return, and in 
his absence an officer comes after it and returns it to 
the owner, the officer, and not such person, is en- 
titled to the reward. Sanderson v. Lane, 43 Mo. App. 
158. A city police officer especially detailed to guard 
the property of a railroad company, receiving a per 
diem compensation from the company, but nothing 
from the city, cannot recover a reward offered by the 
company for the arrest and conviction of any person 
destroying or injuring the company’s property, which 
arrest it was his duty to make asa police officer. The 
prosecution of the offendet devolving upon‘the prose- 
cuting attorney of the county, the police officer cannot 
recover for procuring the conviction. Thornton v. 
Missouri Pac. Ry. Co.,42 Mo. App. 58. Defendant 
advertised a reward of $200 forthe recovery of the 
body of his drowned son. Plaintiff proposed to 
search for the body by diving, and applied to defend- 
ant’s agent to furnish suitable apparatus and aid for 
the purpose, which was done. Plaintiff recovered 
the body. Held, that plaintiff’s services were not 
rendered as a mere employee of defendant for the re- 
covery of the body, and that he might recover the re- 
ward. Bagnall v. Barnard, 13 N. Y. 8.199, 59 Hun, 
151. Under Code Crim. Proc. Tex. 1879, art. 229, pro- 
viding that on the representation of a credible person 
that a felony has been committed, and that the of- 
fender is about to escape, any peace-officer may, 
without a warrant, pursue and arrest the person ac- 
cused, it is not the official duty of the officer to arrest 
without a warrant, unless the guilty party is made 
known to him, as wellas the fact that a crime has 
been committed; and if, without such information, 
he pursues and arrests the guilty party, he is entitled 
toa reward vuffered for the arrest. Morris v. Kasling 
(Tex.), 15S. W. Rep. 226. A private citizen who ar- 
rests a criminal escaped from the custody of a private 


. detective and delivers him up for trial, is entitled to 


the allowance under Code Miss. sec. 3035, providing 
that “any person who shall arrest another who is 
fleeing or attempting to flee before arrest and shall 
deliver him up for trial shall be entitled to $100 out 
of the treasury of the county in which the homicide 
occurred.”? Wilson v. Wallace (Miss.), 8 South. Rep. 
128, 64 Miss. 18. A reward offered for the capture of 
a thief is not earned by merely giving information to 
the sheriff which enables him to find and arrest the 
thief. Everman v. Hyman (Ind. App.), 28 N. E. Rep. 
1022. A person who has captured a thief for whose 
apprehension a reward has been offered is entitled to 
the reward, although he made the capture without 
knowledge of the offer. Everman v. Hyman (Ind. 





App.), 28 N. E. Rep. 1022. An offer of a reward is 
not void as against public policy, because made for 
conviction of offenses afterwards to be committed. 
Wilmoth v. Hensel, 25 Atl. Rep. 86, 151 Pa. St. 201, 30 
W.N. C. 287. The fact that sentence is indefinitely 
suspended after a plea and verdict of guilty in a cer- 
tain case does not affect the right to a reward offered 
for “conviction” in such case, as conviction is com- 
plete without sentence. Wilmoth v. Hensel, 25 Atl. 
Rep. 86, 151 Pa. St. 200,31 W. N. C. 2387. A reward 
having been offered for the arrest of an escaped crim- 
inal, two men Who had discovered where he was, 
caused him to be arrested by the city marshal, with- 
out telling the marshal anything about the reward, 
and misstated to the marshal the charge on which the 
man was wanted in order to mislead him in regard to 
the reward. Held, ina bill of interpleader, that the 
marshal was not entitled to the entire reward, since 
he made the arrest in the performance of his official 
duty, and notin reliance upon the promise of a reward. 
Mahoney v. Whyte, 49 Ill. App. 97. Under Code 1892, 
sec. 1387, allowing a reward for the arrest and delivery 
of one who has killed another and is fleeing, it is not nec- 
essary that the victim should be dead when the arrest 
of the fugitive is made to entitle the person making 
the arrest to the reward, but it is sufficient that the 
victim has received a wound which results in death. 
Martin v.! Copiah County (Miss.), 15 South. Rep. 73. 
In an action to recover a reward offered for the con- 
viction of a thief, an instruction directing the jury to 
find for the plaintiff if they believe that he discovered 
who the thief was, and informed the defendant, with- 
out requiring that he should be the first person who 
found out facts leading to the discovery of the thief, 
or the first who communicated such facts to the de- 
fendant, is erroneous. Higgins v. Lessig, 49 Ill. App. 
459. A reward offered for the apprehension and con- 
viction of each of the perpetrators of a crime is not 
earned by one who merely informs the governor of the 
State that one such person is in the penitentiary of 
another State, and who, without risk, responsibility, 
or expense to himself appears as a witness to a trial. 
Lovejoy v. Atchison, T. & S. F. R. Co., 53 Mo. App. 
886. The lapse of twelve years between the time that 
a reward is offered and the time of performance is 
more than a reasonable time, and the offer will be 
presumed to have been revoked. Mitchell v. Abbott, 
29 Atl. Rep. 1118, 86 Me. 388. A town marshal, whose 
duty it is to make arrests, cannot recover a reward 
offered for the arrest of persons accused of crime. 
Riley v. Grave (Ky.), 33 S. W. Rep. 207. Under 
Code 1892, Sec. 1387, providing that a person 
who shall arrest any one who has killed another 
and is fleeing, or attempting to flee, before arrest, 
shall be entitled to $100, the reward cannot be claimed 
for arresting one who, after killing a person, remained 
at home two days, not concealing himself, and then 
left for another State, remaining at one place till ar- 
rested, it being generally known where he was. Mon- 
roe County v. Bell (Miss.), 18 South. Rep. 121. A 
sheriff of Texas, required by Code Cr. Proc. Tex. 
1879, art. 1023, to give aid in the arrest and detention 
of a fugitive from another State, is not entitled, for 
arresting in Texas a person who came there after 
committing a homicide in Mississippi, to the reward 
provided tby Code 1892, sec. 1887, for arresting a 
person who has killed another and is fleeing, or at- 
tempting to flee. Monroe County v. Bell (Miss.), 18 
South. Rep. 121. A reward for the arrest of a person 

may be apportioned among several persons furnish- 
ing information on which the arrest was made. 

Whitcher vy. State (N. H.), 34 Atl. Rep. 745. 
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JETSAM AND FLOTSAM. 


THE WAY OF THE PHYSICIAN IS HARD. 

An interesting example of the extent of a physi- 
cian’s liability for negligence is furnished by a recent 
decision of the Supreme Court of Massachusetts—Har- 
riott v. Plimpton, 44 N. E. Rep. 992. The facts of the 
case were briefly as follows: The plaintiff, who was 
engaged to marry the daughter of M, was falsely ac- 
cused of being afflicted with a venereal disease. M 
employed the defendant, a physician, to examine the 
plaintiff, who consented to the transaction, and to re- 
port the result to himself and family. The defendant 
mistakenly pronounced the disease to be venereal. 
In consequence the engagement was broken. The 
court held that the defendant’s duty of exercising 
Ordinary diligence, care, and skill ina professional 
undertaking extended to a case where only informa- 
tion was sought; and that the breaking of the engage- 
ment was a damaze not too remote to sustain the ac- 
tion. This conclusion, it is submitted, is entirely cor- 
rect. The evident justice of the result, however, is 
at first more apparent than the really substantial 
grounds of decision which a further consideration of 
the case reveals. It isa perfectly well established 
principle of law, ‘‘that he who undertakes the public 
practice of any profession undertakes that he has the 
ordinary skill and knowledge necessary to perform 
his duty toward those resorting to himin that char- 
acter.”” 2 Bevin, Neg. (2d ed.) 1897; Sears v. Prentice, 
8 East, 348. This duty arises out of the fact of the 
undertaking merely, and therefore is not at all de- 
pendent upon the existence of any contractual rela- 
tion. The plaintiff’s right to careful and skillful 
treatment, then, was in nowise affected because the 
defendant was employed by M. Pippin v. Sheppard, 
11 Price, 400; Longmeid v. Halliday, 6 Exch. 761, per 
Parke, B., at p. 767; Dubois v. Decker, 130 N. Y. 325. 
See also an article on Gratuitous Undertakings, 5 
Harvard Law Review, 222. The defendant would 
have been bound to use due diligence in performing 
an operation orin prescribing a remedy. Was the 
duty of care any lessin making an examination for 
the sole purpose of giving information to those inter- 
ested? If legal damage might result in each case, it 
would seem irrational to draw distinctions. Legal 
damage certainly resulted in this case. As early as 
the sixteenth century loss of marriage, whether the 
plaintiff was man or woman, was held to be injury 
sufficient to support anaction of slander. Dame Mor- 
rison’s Case, Jenk. 316; Davies v. Gardiner, Popham, 
36; Matthew v. Crasse, 2 Bulst. 89. There is no rea- 
son why it should not equally well support an action 
for negligence. The only remaining question is 
whether the damage was too remote. It was surely a 
natural and proximate result, and, in view of the fact 
that part of the defendant’s task was to report to M’s 
family, it was not only a probable, but an intended 
consequence. Unusual as the steps to the decision at 
first appear, the conclusion is found to be sound in 
point of principle and law.— Harvard Law Review. 


CHATTEL MORTGAGES AND ASSIGNMENTS FOR 
CREDITORS. 


The dissent of Mr. Justice Sanborn, in Ottenberg v. 
Corner, warrants a report of the case, reported in 76 
Fed. Rep. 268. The pith and point of the decision is 
that under the laws of Kansas, a chattel mortgage in 
favor of acreditor, in compliance with a demand for 
security, is not invalidated by an assignment for 
creditors, made within a few hours thereafter, where 
the mortgagee accepted and recovered it without any 








knowledge of the mortgagor’s intention to make an 
assignment. 


It was claimed by the opponents of the mortgage ~ 


that the secret intent, on the part of the mortgagor, 
to execute and deliver the assignment, would work 
its invalidity, when followed by the assignment, but 
this contention was overruled on principle, in the ab- 
sence of any national or State bankrupt laws affeet- 
ing the subject. 

The Circuit Court of Appeals (8th Circuit) also 
found that the Kansas decisions do not bear out such 
a construction, if the mortgagee was ignorant of such 
an intent, and was in no sense a party to the execu- 
tion of the assignment. Judge Sanborn’s dissenting 
opinion adopts the view that the secret intention of 
the assignor does control the validity of the pret- 
erences when closely following the assignment, and 
he also concludes that the Kansas decisions avoid 
such preferences, irrespective of the ignorance of the 
creditor of the assignor’s motive or his pressure for 
payment of his claim. Misled by the decision in 
White v. Cotzhausen, 129 U. S. 329, Judge Sanborn 
concludes, that the Kansas decisions are in accord 
with those of the courts of Lllinois, to which he adds 
Iowa, Maine and New. York. ‘They rest on the 
ground (says the Judge) that such preferences in 
themselves constitute a violation of the letter and 
spirit of that provision of the assignment law which 
requires the assigned property to be distributed pro 
rata among all the creditors of the insolvent. This 
provision is as much violated when preferred cred- 
itors are ignorant as when they are aware of the in- 
tention of the debtor to immediately follow their pret- 
erences with an assignment. It is as much violated 
when they have urged the insolvent to give them 
securities as when he has done so voluntarily. It is 
as much violated when he gives the preferences, and 
they accept them in good faith, with the intent that the 
preferred creditors shall thereby secure the payment 
of their bona fide claims, as when the debtor and the 
creditors intend to delay the unsecured creditors. 
The question under this statute is not, what was the 
knowledge or the intent of these cured creditors? It 
is not whether the debtor or the creditors intended 
by the preferences to hinder, delay, or defraud unse- 
cured creditors, but the only question is, did the in- 
solvent debtor contemplate and intend, to make, the 
assignment, when he was making the preferences? 
Did he intend to dispose of his property when he en- 
tered upon the transaction by the use of the instru- 
ments which gave the preferences and the assignment 
which immediately followed them? As Judge Love 
well said in deciding in the court below the case of 
Lumber Co. v. Ott, 142 U. S. 622, 630, 12 Sup. Ct. Rep. 
318, 321, “‘the intention of the assignor must be the 
true and guiding principle of decision.”’ 

Moving within the circle of national decisions, and 
expounding the effect of State decisions, in the light 
of the rulings of the supreme court, the error of 
Judge Sanborn is pardonable, so far as he attempts to 
state the actual state of the law in Illinois. White v. 
Cotzhausen has never met the approval of the [Illinois 
State tribunals, and they have declined to adopt its 
conclusions. .We question whether the national 
judges in this circuit would now follow it in the light 
of their knowledge of the jurisprudence of Illinois. 
Whenever the supreme court shall again be called 
upon to review the decision, they will likely do so by 
the aid of the later rulings of the Lllinois Supreme 
Court, upon this subject. They practically hinted se 
in Chicago Union Bank v. Kansas City Bank, 136 U. 
S. 285, when the court spoke of the Illinois decisions 
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“as understood by this court.”? The truth is that the 
court misunderstood, and hence misinterpreted the 
local jurisprudence on this subject.—National Cor- 
poration Reporter. 








BOOK REVIEWS. 


KENT’Ss COMMENTARIES. 

This is the fourteenth edition of this standard treat- 
ise, edited by John M. Gould Ph.D.,jwho has at- 
tained considerable of a reputation as a law writer. 
It is interesting to note that the very able annotation 
of Judge O. W. Holmes, Jr., in the twelfth edition, 
which placed the work fully in harmony with the 
Jater researches and the current of more recent decis- 
ion, has, in all respects, been preserved and retained, 
as first published, in this edition. The notes of Mr. 
Barnes in the thirteenth edition are also retained. As 
stated in the preface ‘‘the aim of the present editor has 
been to present fully the growth of doctrine in recent 
years upon all the topies discussed in this work; to 
supply new illustrations of the’principles derived from 
the very latest decisions; to define the extension or 
limits of those principles resulting from such decis- 
ions and especially to fortify the work in parts not re- 
cently much developed, especially in those relating to 
the law of nations, equity, judgments, taxation, copy- 
rights and trade-marks.”’ Of the commentaries them- 
selves there is no need to speak. They have become 
so much a part of the growth and study of American 
jurisprudence, that the merest tyro in law cannot fail 
toknow them and to appreciate their great merit. As 
to the work of the editor nothing but praise may be 
said. He has evidently brought to his work great 
diligence, care, and attention to the details of the sub- 
jects, and has exhibited, in the preparation of the 
notes, ability and judgment of a high character. The 
treatise isin four volumes beautifully printed and 
bound. Published by Little-Brown & Co., Boston. 


HALE ON TORTS. 

This is the latest volume of the Hornbook series. 
The author has heretofore prepared works on Bail- 
ments, and on Damages, of which we have spoken at 
the time of their appearance. The present volume is 
of the same character and intended primarily for 
students. It contains a clear, comprehensive state- 
ment of the general principles applicable to the law 
of torts, and areference in notes to all the impor- 
tant and recent cases on the subject. The volume 
bears evidence of careful and conscientious labor. It 
is in one volume of six hundred pages. Published by 
West Publishing Co., St. Paul. 


WILL ON CIRCUMSTANTIAL EVIDENCE. 

A work on circumstantial evidence, such as that 
before us, has longibeen needed by American lawyers. 
We are surprised that no American writer has culti- 
vated this field since the work of Burrill was written 
forty years ago. Circumstantial evidence is an inter- 
esting study. Some of the most fascinating topics of 
the law are property dealt with under this head, 
and we must say that the style in which the present 
author has handled the subject does not by any means 
detract from the expectant interest we feel when we 
approach it. The points of law are in all instances 
stated clearly and concisely, and enough’space is given 
to the facts of famous cases to illustrate satisfactorily 
the rule of law. The volume is thoroughly American 
and modern. The character of the citations is high. 


A great number of authorities have been consulted, : 


and we notice frequent references to important arti- 





cles in legal periodicals, and to annotations of leading 
cases in select series of reports. All this is evidence 
of great care and, labor, and, of necessity, adds much 
to the value of the book. The work is divided into 
six parts. Under the head of Part I, preliminary 
considerations, the author deals with the nature and 
various kinds of evidence, the nature of the assurance 
produced by the different kinds of evidence, the 
sources and characteristics of circumstantial evidence, 
and the relative value of direct and circumstantial evi- 
dence. Thereafter follows the treatment of the sub- 
ject proper. A very valuable part is that which deals 
with the proof required to establish the corpus delicti. 
And especial attention is given to the manner in 
which the general principles are applied in cases of 
poisoning and of infanticide. There are other valu- 
able portions of the work which space will not permit 
us to do more than refer to. Such are the chapters 
dealing with the motives to crime, the law of recent 
possession, expert testimony, proof of handwriting, 
evidence of character and of alibi,!the quantity of evi- 
dence necessary to convict. The general practitioner 
will find this work a valuable addition to his library 
and it should be the vade mecum of the criminal law- 
yer. Published by T. & J. W. Johnson & Co., Phila- 
delphia. 








HUMORS OF THE LAW. 


Justice—You are charged with stealing Colonel 
Julep’s chickens. Have you any witnesses? 

Uncle Mose—I heb not. I don’t steal chickens be- 
fo’ witnesses. 


ONLY ONE CORRECT ANSWER.—Gov. Mattox, of 
Vermont, was at one time Chairman of the committee 
appointed to examine candidates for admission to the 
bar of Caledonia county. He reported that one of the 
candidates was, in his opinion, unqualified, having 
answered correctly but one of the questions put to 
him. “Onlyone? Well, what was that?” asked the 
presidingfjudge. “I asked him what a freehold es- 
tate is,” replied Mattox. “Important question,” said 
the judge; ‘‘and what was his reply?” “He made it 
without the least hesitation,” said the Chairman with 
a twinkle in his eye; “of course that fact is in his 
favor.”” ‘Well, what did he say?” asked the judge 
with some impatience. “He said,’ returned the 
Chairman, “‘that he didn’t know.” 


AN UP-TO-DATE DEFENSE.—“We propose to show, 
gentlemen of the jury,”’ said counsel for defense, in 
Judge Chetlain’s court the other day, “that it is im- 
possible for the defendant to have committed this 
crime. 

“In the first place we will prove that the defendant 
was nowhere near the scene of the crime at the time 
the crime was committed. 

‘“‘Next we will offer the indisputable testimony of 
persons whu saw the defendant on the spot, and who 
did not see the defendant commit the crime. 

“We will show that no poison was found in the 
body of the deceased. 

“Not only that, but we will prove that it was put 
there by the prosecution in this case. 

“We will, furthermore, show that the deceased 
committed suicide. Y 

‘And last, but not least, we will prove beyond the 
shadow of a doubt that the deceased is not dead. 

“In view of which corroborative facts, gentlemen of 
the jury, we respectfully ask for an acquittal.” 
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1. ACCIDENT INSURANCE — Notice of Injuries.—It is a 
well-settled principle of law that, when an insurance 
company accepts or assists in preparing second proofs 
of loss, it thereby waives any defects in the first 
proofs. — PEABODY V. FRATERNAL ACC. ASSN. OF 
AMERICA, Me., 35 Atl. Rep. 1020. 

2. ADMINISTRATION — Executors—Validity of Sale.—A 
‘sale of property of a deceased person by his executrix 
passes no title unless it is confirmed by the probate 
court and a subsequent administrator can recover 
from the purchaser for its conversion. — HORTON v. 
JACK, Cal., 46 Pac. Rep. 920. 

3. ADMINISTRATION — Probate Court—Jurisdiction.— 
While probate courts are given power to order the dis- 
tribution of funds belonging to estates of decedents, 
and, for that purpose, may determine who are entitled 
to receive such funds, they are without jurisdiction to 
declare trusts in the estate, distributed, or to follow 
up the trust fund and impose conditions oa its use and 
disposition; such powers belonging exclusively to 
courts of equity. — BRAMELL Vv. COLE, Mo., 37 S. W. 
Rep. 925. 

4. APPEAL—Supreme Ccurt — Jurisdictional Amount. 
—That certain subscribers to the stock of a corpora- 
tion, in a suit against them to recover the amounts in- 
dividually subscribed, claim to have paid for the s' ock 
by aconveyance of joint property, does not create a 
‘question of joint liability, by reason of which the sum 
of the subscriptions may be considered to give juris- 
diction on appeal.—WILSON V. KIESEL, U. 8.8. 0C.,17 
8. C. Rep. 124. : 

5. APPEALS FROM STATE COURTS—Federal Question.— 
The Supreme Court of the United States has no juris- 
diction to review the final judgment of the supreme 
court of a State, and to determine whether it is in 
derogation of a right protected by the federal constitu- 
tion, unless it appears from the record that the party 
against Whom the judgment was rendered specially 











set up or claimed such right in the State court 
CHicaGo & N. W. Ry. Co. V. CiTYy OF CHICAGO, U.§ 
8. C.,178. C. Rep. 129. “g 

6. ATTORNEYS—Disbarment.—W here an attorney a) 
guilty of forgery, but was acquitted on the plea of in. 
sanity,the court is warranted in disbarring him, ang © 
in refusing his re-enrollment after discharge from an 
insane asylum; the evidence not being sufficient to 
prove that he did not know right from wrong.—INn RE FS 
KENNEDY, Penn., 35 Atl. Rep. 995. 

7. AWARD—Revocation of Submission—Impeachment 
—An award, whether at common law or under the | 






statute, when regularly made and published, is, in the’ 
absenceof fraud or mistake, prima facie binding upon © 


the parties thereto; and the burden of alleging and — 
proving the contrary is upon the party seeking to im. ~ 
peach it.—CONNECTICUT FIRE INS. CO. V. O’FALLON, © 
Neb., 69 N. W. Rep. 118. : 


8. BAILMENT OR SALE — Theft from Bailee.—In an ag. _ 


tion by a bailor against a bailee to recover the valueof © 
goods which the latter refused to redeliver, defendant 
may show, under the general issue, that the property 
was stolen from him without negligence on his part.— 
KNIGHTS V. PIELLA, Mich., 69 N. W. Rep. 92. 

9. BANKS — Collections. — Plaintiff bank forwardeda 
check to its correspondent, indorsed for collection, 
The correspondent also indorsed it for collection, and 
forwarded it to defendant bank. Defendant credited 
the amount on its account with such correspondent, 
and collected the check. Subsequently to the entry of 
the credit,the correspondent bank made an assign- 
ment. The correspondent bank was at the time in- 
debted to the defendant: Held, that the defendant 
was liable to plaintiff for the amount collected by it on 
the check.—NATIONAL CITIZENS BANK OF N. Y. V. CItt 
ZENS NAT. BANK OF RALEIGH, N. Car., 258. E. Rep. 971. 

10. BanKs—Insolvency—Trust Funds.—A fund which 
comes into possession of a bank, with respect to which 
the bank has but a single duty to perform, and that is 
to deliver it to the party thereto entitled, is a trust 
fund, and is therefore incapable of being commingled 
with the general assets of such bank subsequently 
transferred to its receiver.— CAPITAL NAT. BANK ¥. 
COLD-WATER NAT. BANK, Neb., 69 N. W. Rep. 115. 

11. BANKS AND BANKING — Bills and Notes.—Where& 
suit was brought by the receiver of a bank, suing for 
the use of the bank, on a promissory note payable at 
that bank to a named person as cashier, a plea by the 
maker of the note admitting the truth of an allegation 
in the plaintiff's petition that the note sued on wasa@ 
part of the assets of the bank, although denying that 
the plaintiff was the holder or owner of the note, was 
properly stricken on demurrer, it not appearing that 
an inquiry into the ownership of the note was neces 
sary to any defense insisted upon by the defendant, or 
that the form in which the suit was brought affected 
or changed the defendant’s rights.—MAaYER V. THOMAS, 
Ga., 258. E. Rep. 761. 

12. BILL AND NOTES — Void Consideration — Sale of 
Lottery Tickets.—Under Code, § 4029, providing that all 
notes or other contracts, mortgages, etc., when any 
part of the consideration thereof is money laid, staked» 
or bet at or upon any game or wager are absolutely 
void, a note and chattel mortgage, part of the consid- 
eration of which is the price of tickets for a raffle of & 


piano, are absolutely void. — KOSTER V. SENEY, lowa, ~ 


68 N. W. Rep. 824. 

13. CARRIERS—Passengers — Contributory Negligence 
—Evidence. — Where plaintiff, leaving defendant's 
railroad train, and going onto a platform of insufficient 
width, provided by the company, was caught between 
two trains passing on the nearest tracks on either sidé 
of such platform at a high rate of speed, and injured 





thereby: Held, that evidence toshow that theretofore ~ 
passengers had been accustomed to leave the trains on ~ 





that side was admissible as bearing on the question of 
contributory negligence. —ILLINOIS CENT. R. CO. V- — 
Davipson, U. 8. C. C. of App., Seventh Circuit, 76 Fed- — 
Rep. 517. : 
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14. CARRIERS OF GOODS — Construction of Contract— 
Limitation. — While a consignment of cotton was on a 
compress company’s platform, a railroad company ex- 
ecuted to the owner a bill of lading therefor, and 
pound itself to transport it. The bill provided that the 
company and connecting carriers should not be liable 
forloss of or damage to the cotton “while in transit, 
or while in depot or place of transshipment, or of land- 
ing at place of delivery.” While yet on the compress 
company’s platform, the cotton was burned: Held, 
that the cotton was not constructively in transit.— 
AMORY MANUFG. CO. V. GULF, C. & 8. F. Ry. Co., Tex., 
87S. W. Rep. 856. 


15. CARRIERS OF PASSENGERS — Negligence of Brake- 
man. —A railroad company, while running a mixed 
train, is answerable for damages resulting to a passen- 
ger from jumping from the train on account of the 
negligent and terrifying acts of one of its brakemen, 
made inthe car in which he was being carried, and 
from which he might reasonably infer that a wreck of 
the train was imminent,though such brakeman had no 
express duty to perform in or about such car, or in the 
direction of passengers, and no real danger was im- 
minent.—EPHLAND V. MISsOURI Pac. Ry. Co., Mo., 37 
§. W. Rep. 820. 


16. CHATTEL MORTGAGE — Retention of Possession.— 
The retention of possession of mortgaged chattels by 
the mortgagor is, under section 11, ch. 32, Comp. St., 
prima facie fraudulent as to his creditors, or subsequent 
good-faith purchasers, in case the mortgage had been 
duly filed. This presumption may be entirely rebutted 
by proof. — SANFORD V. JENSEN, Neb., 69N. W. Rep. 
108. 


17. CHATTEL MORTGAGE — Taking Possession. — The 
discretion conferred upon a mortgagee by a stipula- 
tion authorizing him to take possession of the mort- 
gaged chattels at any time he feels himself insecure is 
not an arbitrary one, but depends upon some act of 
the mortgagor, done or threatened, which tends to im- 
pair the security.—BROWN V. HOGAN, Neb., 69N. W. 
Rep. 100. 

18. CONSTITUTIONAL LAW — Collection of Poll Tax.— 
Const. 1896, § 248, embraced in the article on franchise, 
imposes a poll tax, to be used in aid of the common 
schools, the tax to be a ‘‘lien” on taxable property. 
Payment of the tax is made one of the qualifications of 
anelector: Held, that non-taxable property was not 
liable to force sale for payment of the tax.—RATLIFF 
V. BEALE, Miss., 20 South. Rep. 865. 

19. CONSTITUTIONAL LAW — Insurance Law. — A 
statute rendering insurance agents acting without 
license from the auditor,for any “foreign company, 
corporation, association, or partnership,” personally 
lable on policies issued by them, being admittedly 
valid so far as it concerns foreign corporations, and 
its provisions being separable as to the different 
bodies named, will not be held unconstitutional in a 
suit against the agent of such a corporation, though, 
as applied to associations, partnerships, or individuals, 
it may not be valid.—NOBLE V. MITCHELL, U. 8.8. C., 
178. C. Rep. 110. 

20. CONSTITUTIONAL LAwW—Taking Property—Railway 
Companies.—An order made by a State court, under 
authority of statute, requiring a railroad company to 
surrender a portion of its right of way to private in- 
dividuals, as a site for an elevator to be erected and 
"naintained by such individuals for their own benefit, 
amounts to a taking of private property by the State 
without due process of law.—MissOuURI Pao. Ry. Co. 
Vv. STATE OF NEBRASKA, U.S. 8. C.,178. C. Rep. 130. 

21. CONSTITUTIONAL LAW—Trial by Jury — Reversal 
without Remanding Cause.—The constitutional right 
of trial by jury is not invaded by the reversal of a cause 
without remanding it for another trial.—Bor@ v. CHI- 
caco, R. I. & P. Ry. Co., Ill., 44 N. E. Rep. 722. 

22. CONTRACT — Breach.—Where defendant, after 
breach by plaiutiff of his contract to sell certain goods 
for defendant, retains the goods for an unreasonable 















time without attempting to sell the same, and until they 
become unsalable, he cannot recover damages.—A. B. 
FRANK 00. v. A. H. MOTLEY Co., Tex., 378. W. Rep. 
868. 

23, CONTRACT — Building Contract — Reference to 
Plans—Identification.—Where a building contract re- 
fers for a description of the buildings to be erected to 
certain plans and specifications of an architect, “which 
are signed by the parties hereto,” such plans are an 
essential part of the contract, without which it is in- 
complete, and cannot form the basis of a recovery; 
and where there are no plans ‘‘signed by the parties” 
the contract cannot be completed by parol evidence to 
identify others as the ones referred to.—DONNELLY V. 
ADAMS, Cal., 46 Pac. Rep. 916. 


24. CONTRACTS—Insane Persons—Contractual Capac- 
ity.—In examining into contracts made by one whose 
mind is diseased, to determine his ability todo any 
particular act, the inquiry should be, what degree of 
mental capacity is essential to the proper execution of 
the act in question?—PARKER V. Marco, U. 8. 0. C., D. 
(S. Car.), 76 Fed. Rep. 510. 


25. CONTRACTS — Parol Modifications.—Where a writ- 
ten contract for the publication of a book does not 
prescribe the style, etc., or fix the selling price 
thereof, but leaves these matters to the discretion of 
the publisher, a parol agreement that copies shall not 
be sold for less than a given price materially modifies 
it, and will not be extended beyond the first edition. 
where there is a conflict of testimony as to whether it 
was intended to extend further.—KEELY V. HARTRANFT, 
Penn., 35 Atl. Rep. 984. 

26. CONTRACT — Reduction of Ore.—Where the con- 
tract for reducing mineral ores does uot require any 
specific percentage of the assay value of the ore to be 
extracted, the person by whom the ore is to be reduced 
is not, in the absence of negligence, liable for the 
amount of mineral left in the tailings.—GUILD GOLD- 
Min. Co. Vv. Mason, Cal., 46 Pac. Rep. 901. 

27. CORPORATION—Compromise—Powers.—A corpora- 
tion has power to compromise a doubtful claim against 
it, althoigh such doubt arises in regard tothe power 
of the corporation to enter into the contract creating 
the claim.—FaRMERS’ MoT. Ins. CO. V. MEESE, Neb., 
69 N. W. Rep. 1138. 

28. CORPORATIONS—Insolvency—Rights of Creditors. 
—The stock and property of a corporation is to be re- 
garded asatrust fund for the payment of its debts, 
and its creditors have a lien thereon, and the right to 
priority of payment over any stockholder.—IN RE 
BROCKWAY MANUFG. Co., Me., 35 Atl. Rep. 1012. 

29. CORPORATION—Payment of Debt of Officer.—The 
owner of lands and a stock of merchandise organized 
a corporation to which he transferred the property, 
becoming, in consideration thereof, the beneficial 
owner of all its capital stock. Atthetime he owed a 
note, given for the interest of a former partner in the 
merchandise: Held that, as against creditors of the 
corporation, a transfer of a portion of its property in 
payment of such note at a time when it was insolvent 
was fraudulent.—HALL V. GOODNIGHT, Mo., 87 8. W. 
Rep. 916. 

80. COUNTIES — Lost Certificate of Indebtedness.— 
Where an act of the legislature authorizes and re- 
quires the county commissioners to instruct the 
auditor of the county to issue to the owner of the orig- 
inal a certificate of indebtedness similar in amount 
and in lieu of one that has been lost, the issuance of 
the certificate cannot be restrained as the creation of 
an unjust indebtedness against the county, or, in any 
just sense, an injury to taxpayers.—HAYEs Vv. DAVIS, 
Nev., 46 Pac. Rep. 888. 

81. CRIMINAL EVIDENCE—Rape—Age of Prosecutrix.— 
On a trial for rape, where the prosecutrix was under 
the age of consent, she may testify to her age, though 
her knowledge of it is derived from statements of the 
parents or from family reputation.—PBOPLE V. RaTZ, 
Cal., 46 Pac. Rep. 915. 
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32. CRIMINAL EVIDENCE—Res Gestzx.—Where a per- 
son, after shooting another, has conversations with 
‘witnesses to the act as to how they will testify in re- 
gard to it, statements thereafter made by him are not 
admissible as part of the res geste.—JAUKSON V. COM- 
MONWEALTH, Ky., 37S. W. Rep. 847. 


33. CRIMINAL Law — Crimes Committed on Indian 
Reservation.—Where the enabling act under which a 
State is admitted contains no exclusion of jurisdiction 
as to crimes committed in the State, on an Indian 
reservation, by or against persons not Indians, the 
State courts will have jurisdiction of such crimes.— 
DRAPER V. UNITED STATES, U.S. S. C.,178. C. Rep. 107. 


34. CRIMINAL LAaw—Grand Jury—Disqualified Juror. 
—The discharge by the court of a grand juror not 
qualified to serve affords the accused no cause of com- 
plaint, the disqualified juror not participating in find- 
ing the indictment against the accused.—STATE V. 
BROOKS, La., 20 South. Rep. 905. 


35. CRIMINAL LAw—Homicide—Insanity as Defense. 
—It is not enough for defendant to raise a reasonable 
doubt as to his insanity, but the defense must be estab- 
lished by a preponderance of evidence.—STATE V. BELL, 
Mo., 378. W. Rep. 823. 


36. CRIMINAL LAw—Larceny.—The defendant having 
been indicted for the larceny of a skiff, andthe proof 
showing that he was found in possession of the prop- 
erty, apparently stolen recently, it was competent for 
him, asa witness in his own behalf, to negative the 
existence of felonious intent by stating that he had 
taken the skiff for the purpose of evading arrest under 
a warrant for robbery, and had carried with him a 
friend by whom it was to be returned to the owner.— 
STATE V. DILLON, La., 20 South. Rep. 913. 


87. CRIMINAL PRACTICE — Assault to Kill.—An_ in- 
dictment for assault with intent to kill must allege 
that the assault was made with a felonious intent.— 
STATE V. NORMAN, Mo., 378. W. Rep. 827. 


88. CRIMINAL PRACTICE—Burglary — Indictment.—An 
indictment charging that defendant did “feloniously 
and burglariously break into and enter” acertain store 
“with intent the goods, chattels, in said storethen and 
there being feloniously and burglariously to steal, 
take, and carry away,” etc.,is not defective, as charg- 
ing no felonious intent.—STATE Vv. TAYLOR, Mo., 378. 
W. Rep. 907. 


39. CRIMINAL PRACTICE — Indictment.—Under Rev. 
St. 1889, § 3529, an indictment charging burglary and 
larceny in the same count is valid, and defendant may 
be convicted of either one or both of the offenses.— 
STATE V. NAGLE, Mo., 378. W. Rep. 821. 


40. DEATH BY WRONGFUL ACT—Compromise Before 
Death.—Act April 15, 1851, provides that no action for 
personal injuries by negligence or default shall abate 
by reason of plaintiff’s death, but shall survive to his 
personal representatives; and that, when the injured 
person did not sue during his life, his widow or per- 
sonal representative may sue. Act April 26, 1855, ex- 
tends the right of action to children and parents of a 
decedent, and provides for the distribution of dam- 
ages recovered: Held, that a widow was not given an 
independent cause of action for injuries causing her 
husband’s death which he could not in his lifetime re- 
lease or compound.—HILL V. PENNSYLVANIA R. Co., 
Penn., 35 Atl. Rep. 997. 


41. DEED—Boundaries—Courses and Distances.—In 
the original survey by cotenants for the purpose of 
partition, the lines between the lots were located by 
artificial monuments, which were hidden; but no ref- 
erence thereto was made in the plat, the description of 
the lots therein being merely by courses and distances: 
Held that, as between one of the cotenants and a 
grantee of a lot, whose deed referred to the plat for 
description, and who was unaware of the existence of 
the monuments, the courses and distances therein 
called for controlled the monuments.—WHITEHBAD V. 
ATCHISON, Mo., 37S. W. Rep. 928. 





42. DEED—Boundaries—Presumption.—Where a ling — 
of survey crossed a perpendicular cliff, at a Place 
where it could not be climbed, and, to give the qua. — 
tity of land called for by the survey, and to take the 
line to a boundary shown to have been marked in ap 
old survey, it was necessary to exclude the distance up 
the face of the cliff, it was error to instruct the jury t9 
exclude it in determining the boundary.—STAckx y, — 
PEPPER, N. Car., 258. E. Rep. 961. E 


43. DEED — Construction.—The provisions of Code 
1892, § 2479, declaring that a deed purporting to “con. © 
vey and warrant” the premises described shall be ef 
fective ‘‘to transfer all the right, title, claim, and pos. © 
session” of the grantor, apply only when the intenttg 
convey a less estate is not actually expressed in the 
deed.—HART V. GARDNER, Miss., 20 South. Rep. 877. 


44. ELECTIONS — Certification of Nominations.—The 
Silver Republican party in Colorado, met in conven 
tion, adopted an emblem, and made nominations 
which were duly certified to the secretary of State 
Subsequently, the Republican convention was held, 
adopted the emblem formerly used by the party, and 
made nominations which were also duly certified, 
Both parties had State organizations: Held, thatthe 
secretary of State had no authority to exclude the 
nominations of the Republican party from the official 
ballot on the ground that it had been superseded by 
the Silver Republican party.—PEOPLE v. MCGAFFEY, 
Colo., 46 Pac. Rep. 930. 


45. Equiry—Jury—Mistake in Announcing Verdict.— 
Where the foreman ofajury, in announcing the ver 
dict, omitted by mistake one of the items which the 
jury had allowed, and the mistake was not discovered 
until it was beyond the general power of the court t 
disturb the judgment, held, that equity had jurisdie 
tion to grant relief. In a proceeding in equity to rem. 
edy a mistake in announcing the verdict of a jury, the 
jurors are competent witnesses to prove that the ver 
dict read out in court by the foreman was not their 
verdict, but the result of an oversight by him in mak- 
ing the announcement.—HAMBERG BREMEN FIRE IMs. 
Co. v. PELZER MANUFG. Co., U. S. C. C. of App., Fourth 
Circuit, 76 Fed. Rep. 479. 

46. Equiry—Multifariousness.—A bill to prevent;con- 
tinuing trespasses on land claimed by complainants is 
not mulitifarious because it includes a prayer that the 
court will ascertain and fix the exact boundaries of the 
highway.—MATTESON V. WHALEY, R. I., 35 Atl. Rep. 
962. 

47. FEDERAL CourtTs—Circuit Court of Appeals—Ju- 
risdiction.—The circuit court of appeals has no juris- 
diction of an appeal from an interlocutory order grant 
ing a preliminary injunction when constitutional 
questions are involved.—TOWN OF WESTERLY V. WEST- 
ERLY WATERWORKS, U.S.C.C. of Appeals, First Uir- 
cuit, 76 Fed.{Rep. 467. 

48. FEDERAL CouRTS — Federal Questions — Publi¢ 
Lands.—A decision by the supreme court of a State ad- 
verse to a claim of title by a railroad company undera 
congressional land grant involves a federal question.— 
NORTHERN Pac. R. Co. v. COLBURN, U. 8.8. C.,1758. 
C. Rep. 98. 

49. FRAUDULENT CONVEYANCE.—A conveyance made» 
by a debtor for the express purpose of protecting his 
interest in the property against a pending suit is fraud- 
ulent and void as against the plaintiff in that suit, and 
equally fraudulent and void as against the debtor’s a& 
signee in insolvency.—THOMPSON V. ROBINSON, Me., % 
Atl. Rep. 1002. 

50. FRAUDULENT CONVEYANCE—Change of Possession. 
—A person engaged in other business in one city 
bought a stock of shoes in another, on the recommen- 
dation of a friend on whose counsel he relied. Hé 
did not quit his own basiness to give his personal at 
tention to the shoe trade, but this was left to his clerks. 
About two weeks later he met the former owner of the 
store, and learning, by comparison, that the business 
was not up to its old volume, engaged him to manage © 
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the business for him: Held, that there was an unequiv- 
ocal and substantial change of possession, following 
the sale.—LEVY V. SCOTT, Cal., 46 Pac. Rep. 892. 

61. FRAUDULENT CONVEYANCES—Preferred Creditor.— 
J was in embarrassed circumstances, and his creditors 
were urging him to secure their claims. He was in- 
debted to his son for services actually rendered at a 
stipulated price while he was solvent. J voluntarily 
executed his note, secured by a deed of trust of his 
personal property, in favor of his son: Held, a valid 
transaction.—WILSON v. JONES, U. 8. OC. C., W. D. 
(Va.), 76 Fed. Rep. 484. 

62. GUARANTY — Construction.—A guaranty should 
receive a fair and reasonable interpretation, so as to 
retain the object for which it is designed.—-MAINE RED 
GRANITE CO. V. YORK, Me., 35 Atl. Rep. 1014. 

58. GUARDIAN AND WaRD—Liability of Sureties.—The 
sureties of a deceased guardian are liable for losses 
sustained by the ward because of the guardian’s fail- 
ure to make any effort to collect a note due the estate 
while the maker was still solvent.—AMES V. WILLIAMS, 
Miss., 20 South. Rep. 877. 

54. GUARDIAN’S BOND — Liability of Sureties.—The 
sureties on a guardian’s bond, conditioned that the 
principal shall, on termination of the guardianship, 
pay over to the ward all [sums due her, are liable fora 
conversion of money by their principal prior to the 
execution of the bond.—STATE V. Buck, Ark., 378. W. 
Rep. 885. 

55. HIGHWAYS — Encroachment — Equity. — Though 
How. Ann. St. § 6611, confers on the court of chancery 
power ‘‘to hear and determine all cases of encroach- 
ments upon the public highways” in townships, vil- 
lages and cities, such court will not, in the absence of 
special circumstances, assume jurisdiction of an al- 
leged encroachment on a township highway, as by 
sections 1371-1378 an adequate remedy at law is pro- 
vided for such cases.—TOWNSHIP OF GREENFIELD V. 
NORTON, Mich., 69 N. W. Rep. 95. 


56. INJUNCTION — Appointment of County Commis- 
sioners.—A court of equity will not, at the suit of a 
private individual, enjoin the county clerk, treasurer, 
and county judge from appointing county commis- 
sioners, under section 68, art. 4, ch. 18, Comp. St. 1895, 
the remedy being complete at law, by quo warranto 
against the persons appointed.—FORT v. THOMPSON, 
Nev., 69 N. W. Rep. 110. 

57. INSANITY — Management of Estate.—Where the 
wife is not a party to proceedings to have a receiver 
appointed for an insane husband’s estate, the validity 
of the marriage contract {cannot be attacked by ex 
parte affidavits.—IN RE HYBART, N. Car., 258. E. Rep. 
963. 


58. INSURANCE—Action on Policy.—A life insurance 
policy provided that no action should be maintained 
thereon unless commenced within one year from the 
date of the death of the assured. The assured died on 
the 9th day of September. The policy also provided 
that the death loss should be payable within 90 days 
after the first periodical mortuary premium paying 
day next ensuing the date of acceptance by the insur- 
ance company of satisfactory evidence of the death of 
the assured: Held (1) That a cause of action on the 
policy did not accrue earlier than 90 days after Septem- 
ber 9th ; (2) that the time fixed by the policy in which 
an action thereon might be brought did not begin to 
run until the rightof action accrued.—KETTENBACH WY 
‘OMAHA LIFE ASSN., Neb., 69 N. W. Rep. 135. 


59. INSURANCE—Parol Contract to Renew Policy.—An 
oral contract to renew a policy of insurance is valid, 
though the premium was not paid at the time of re- 
newal, if credit was given, or it appears from the cir- 
cumstances and the situation of the parties that such 
payment was not required.—KING Vv. Cox, Ark., 87 8. 
W. Rep. 877. 

60. INTOXICATING LIQUORS — Interstate Commerce— 
State Police Laws.—Liquors imported by a common 
farrier from another State, forthe personal use of the 





importer, are under the protection of the interstate 
commerce law only so long as such personal use con- 
tinues, and such protection ceases if the liquors are 
given to another, and insuch case they immediately 
become subject to the police laws of the State.—Don- 
ALD v. Scott, U. 8. C.C.,D. (8S. Car.), 76 Fed. Rep. 
559. 

61. JUDGES — Disqualification.—Sayles’ Civ. St. art. 
1090, providing that the judge of the district court shall 
be disqualified to sit in any cause where either of the 
parties is connected with him by affinity or consan- 
guinity within the third degree, applies, though the 
person so related to the judge is a party to the action 
as administrator only.—DENNARD V. JORDAN, Tex., 37 
8. W. Rep. 876. . 

62. JUDGMENT — Collateral Attack.—In a collateral 
proceeding, by which is attacked a deficiency judg- 
ment, as having been entered without notice of the 
pendency of the motion therefor, evidence cannot be 
considered which, in its nature, is merely contradictory 
of satisfactory proof of service submitted to the court 
by which the deficiency judgment was entered.—GIL- 
LILAN V. MURPHY, Neb., 69 N. W. Rep. 98. 

63. JUDGMENT — Lien—Fraud.—A judgment creditor, 
who advises the debtor to make a fraudulent convey- 
ance in order to cheat another creditor, does not 
thereby lose the lien of his judgment.—FIDLER V. 
JOHN, Penn., 85 Atl. Rep. 976. 


64. JUDGMENT—Res Judicata.—The two essential ele- 
ments of the doctrine of res judicata are the identity of 
the parties tothe suit, and the identity ofthe issue 
necessarily involved. It must also appear that the 
issue which terminated in the former judgment was 
between the same parties, in the same right or capac- 
ity: Held, inthis case, that a former judgment did not 
operate as a personal estoppel against the defendant, 
acting in a different right.—MORRISON v. CLARK, Me., 
35 Atl. Rep. 1034. 


65. LrEN—Laborer’s Lien — Purchaser of Crop.—The 
lien given by statute to an employee “aiding by his 
labor to make, gather or prepare for sale or market 
any crop” (Code 1892, § 2682), is as broad as a landlord’s 
lien, and may be enforced against a purchaser of the 
crop in open market, whether he bought with notice 
of the lien or not.—POWELL V. SMITH, Miss., 20 South. 
Rep. 872. 

66. LIMITATION OF ACTION — Breach of Contract to 
Convey.—An action by a vendee of land, toe recover the 
purchase price on the ground of the failure of the 
vendor to convey, is not, in the absence of any stipula- 
tion in the contract for repayment, an action founded 
on contract in writing, withinthe meaning of Code 
Civ. Proc. § 337, providing that such actions may be 
brought in four years.—THOMAS V. PACIFIC BEACH OO., 
Cal., 46 Pac. Rep. 899. 

67. LIMITATION OF ACTION—Mortgage—Foreclosure.— 
Where a wife mortgages her land to securea debt of 
her husband, evidence by a note, the bar of limita- 
tions against an action on the note does not bar a suit 
to foreclose the mortgage.—HEDRICK V. BYERLY, N. 
Car., 258. E. Rep. 1020. 

68. LIMITATION OF ACTION—Taxes.—An action to re- 
cover a personal judgment for taxes, and to enforce 
the tax lien on the land, is an action “upon a liability 
created by statute” (Code Civ. Proc. § 338, subd. 1), 
and must, therefore, be brought within three years, 
though Pol. Code, § 3716, et seg., gives taxes the effect 
of judgments.—CITY OF SAN DIEGO V. HIGGINS, Cal., 46 
Pac. Rep. 923. 

69. MARINE INSURANOE—Intoxication.—Incompetency 
of the master is not established as a defense against a 
claim of loss on a marine policy by proof of a single 
instance of more or less intoxication, where previous 
good character and competency are established.— 
RoGErs V. TNA Ins. Co., U. 8. D. O.,8. D.(N. Y.), 76 
Fed. Rep. 569. . 

70. MARITIME LIENS — Supplies Furnished.—One who 
furnishes supplies to a vessel, upon order of the char- 
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terer, under circumstances charging him with knowl- 
edge of the fact that by the terms of the charter party 
the charterer is to furnish such supplies, acquires no 
lien on the vessel under the niaritime law.—THE KaTE, 
U. 8.8. C.,178. C. Rep. 135. 

7l. MASTER AND SERVANT — Negligence.— Where 
plaintiff discovered that a machine with which he was 
working was defective, and informed the superintend- 
ent, who fixed it and told him it was all right, and 
subsequently plaintiff was injured by reason of the 
same defect, it does not follow that he was chargeable 
with contributory negligence, or that the injury was 
. caused by an unforeseen accident, against which 
human imperfection cannot provide.—SOFFERSTEIN V. 
BERTELS, Penn., 35 Atl. Rep. 1000. 

72. MINES — Rights of Mining Claims.—Possessory 
rights in mining claims may be divested (1) by sale or 
gift, (2) by forfeiture, or (3) by abandonment.—Hak- 
KRADER V. CARROLL, U.S. D.C., D. (Alaska), 76 Fed. 
Rep. 474. 

73. MORTGAGE — Parties — Deed Absolute.—Where a 
mortgagor conveys land, by absolute deed, to the 
children of the mortgagee, in a suit between the mort 
gagor and mortgagee for an accounting, to determine 
whether the deed was intended as security, or as an 
absolute conveyance, so as to entitle the mortgagor in 
the latter case toa credit forthe price,the grantees 
are not necessary parties.—LIPSCOMB V. JACK, Miss., 
20 South. Rep. 883. 

74. MORTGAGE OF MARRIED WOMAN — Estoppel.—A 
married woman, who was at the time a minor, exe- 
cuted a note and a mortgage purporting to convey her 
separate real estate to secure the note. The mortgage 
was void because not executed in accordance with the 
statute: Held, that fraudulent representations made 
by her atthe timethe mortgage was executed, that 
she was 21 years of age, would not estop her to assert 
the invalidity of the mortgage, though the representa- 
tions were material inducements towards the making 
of the loan.—CAROLINA INTERSTATE BUILDING & LOAN 
ASSN. V. BLACK, N. Car., 258. E. Rep. 975. 

75. MUNICIPAL CORPORATION — Liability for Negli- 
gence.—A city is not liable for an injury received by a 
person in passing overa sidewalk in process of con- 
struction, because it did not place barriers or warning 
lights in the street, where such barriers or lights were 
properly placed by the property owner or contractor. 
—WALKER V. CITY OF ANN ARBOR, Mich., 69 N. W. Rep. 
87. 

76. NATIONAL BANKS — Increase of Capital.—Where 
the capital of a national bank has been increased, and 
defendants have received their additional stock, and 
for several years held themselves out as stockholders, 
they cannot, when the bank becomes insolvent and 
they are assessed to pay its indebtedness, deny their 
liability upon the ground thatthe increase of capital 
was fraudulent, and that they could not have discov- 
ered the fraud with ordinary care. More diligence 
was required of them, and they are estopped by their 
laches.—LATIMER V. BARD, U. 8. C. C., W. D. (Mo.), 76 
Fed. Rep. 536. 

77. NEGLIGENCE—Child—Injured by Street Car.—The 
fact thata child may not be capable of contributory 
negligence does not always render the defendant lia- 
ble upon the mere proof ofthe act causing injury.— 
CULBERTSON V. CRESCENT CITY R.Co., La., 20 South. 
Rep. 902. 

78. NEGLIGENCE — Contributory Negligence.—A per- 
son accustomed to passing along one side ofa high- 
way, which she knows to be safe, who, inthe night- 
time, crossed to the opposite side, and was there in- 
jured by falling into a hole, of which she testified she 
had no knowledge, was not, as a matter of law, guilty 
of contributory negligence.—SMITH Vv. CITY oF NEW 
CASTLE, Penn., 35 Atl. Rep. 973. 

79. NEGLIGENCE—Dangerous Premises — Liability of 
Landlord.—A member of a surprise party visiting the 
house of a friend for the purpose of spending an 
evening in social amusement, sustaining injury by 











means of a falling gallery, held,that she cannot 
cover damages of the owner ofthe building, who hag 
leased it as place of residence to the friend whe 
house the party visited.—MCCONNELL V. LEMLEY, 
20 South. Rep. 887. 

80. NEGLIGENCE—Electric Wires — Insulation.— 
dence that one was injured by coming in contact wifi 
an electric light wire, the insulation of which at 
joint had become defective by reason of the wrappi 
having become loosened, is conclusive proof that 
electric light company was negligent in the insulation 
ofthe wire, which was so located that persons werg — 
liable to come in contact with it.—MCLAUGHLIN veg 
LOUISVILLE ELECTRIC LIGHT Co., Ky., 378. W. Rep, 
851. 

81. NEGLIGENCE — Proximate Cause — Agency.—The _ 
fact that the result of negligence could not have been 
foreseen does not prevent such negligence being the 
proximate cause of an accident.—HrEss V. BERWIND 
WHITE COAL MIN. Co., Penn., 35 Atl. Rep. 990. 4 

82. NEGOTIABLE INSTRUMENT — Attachment.—In an 
action on a note, aided by attachment, the attach © 
ment issue is triable to the court, as distinct fromthe ~ 
main action;and, wherethere is no affidavit on file 
controverting the affidavit for attachment, the court” 
may render judgment by default sustaining the at 
tachment.—MARTIN V. BERRY, 1. T., 37S. W. Rep. 885. _ 

83. NUISANCE—Abatement in Equity.—A bill in equity. 
to abate a public nuisance may be maintained by @ 
private person who has suffered special damage 
thereby, where the wrong complained of is contin 
uous, so as to render the remedy at law inadequate,— 
WHALEY V. WILSON, Ala., 20 South. Rep. 922. 

84. PARTNERSHIP—Powers of Surviving Partner.—A 
surviving member of a partnership has full powerto | 
control and dispose of the firm assets for the purpose 
of winding up its affairs, and may execute a mortgage 
thereon to secure a firm creditor; and such a mortgage 
is not rendered invalid by the fact that it also secures — 
money borrowed by the surviving member after the 
death of his partner, which was used in payment of | 
partnership debts.—BURCHINELL V. Koon, Colo., 4 — 
Pac. Rep. 932. : 

85. PARTNERSHIP — Real Estate. — The presumption © 
arising from a deed of real estate to the individuals” 
composing a firm, that they hold as tenants in com 
mon, and not as partners, is rebutted by the fact that ~ 
the property was bought with partnership funds, and ~ 
treated as partnership property.—HAYES Vv. TREAT, 
Penn., 35 Atl. Rep. 987. ; 

86. PLEADING—Dismissal — Waiver.—A defendant is 
not entitled to a dismissal, on the ground that the 
complaint contains only a statement of a defective © 
cause of action, after he has filed an answer denying © 
its allegations, and pleading an affirmative defense, 
showing that he understands the nature of the claim ~ 
sued on.—WHITLEY V. SOUTHERN Ry. Co., N. Car., 3 
S. E. Rep. 1018. 

87. PRINCIPAL AND AGENT—Action on Contract.— 
Plaintiff delivered goods to defendant, under a con ~ 
tract reciting that the goods were delivered ‘‘to be — 
sold and accounted for in cash or purchasers’ notes at 
the prices agreed upon,” notes to be guarantied by de- ~ 
fendant, and all sales to be made and notes taken in the — 
name of plaintiff. The ownership of the goods ré 
mained in plaintiff, with the right to resume posses — 
sion atany time. All goods left unsold at the endoft ~ 
12 months should be accounted for by defendant: Held, 
that the contract was one of agency merely, and not — 
of sale.—MARTIN V. STRATTON WHITE CoO., I. T., 378. 
W. Rep. 833. ‘A 

88. PRINCIPAL AND SURETY—Bond for Conveyance,— 
Where a bond is given for the performance by 4 — 
vendor of a contemporaneous contract of sale, T& 
ferred to in, and so made a part of, such bond, stipula ~ 
tions in the contract as to the times of making pay- © 
ments and of delivery of the conveyance will control — 
repugnant provisions in the condition of the bond.— 4 
CoUGHRAN V. BIGELOW, U.S. 8. C., 17S. UC. Rep. 117. 
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89. PRINCIPAL AND SURETY — Building Contract.—A 
stipulation in a building contract forthe retention by 
the employer, until completion of the work, of a cer- 
tain portion of the contract price, is as much for the 
indemnity of the surety of the contractor as for that of 
the employer; and an arrangement between the em- 
ployer and the contractor, before completion of the 
work, and without consent of the surety, by which a 
third party is given a prior lien on the fund so retained, 
would necessarily impair the surety’s rights.—PRAIRIE 
§TaTE NAT. BANK OF CHICAGO V. UNITED STATES, U. S. 
§. C., 17S. C. Rep. 143. 

90. RAILROAD COMPANY—Actions—Right of Way.—A 
suit will lie at the instance of arailway company for 
the removal of timber standing in such proximity to 
its right of way as to [endanger the safety of passen- 
gers.—LOUISVILLE & N. R. Co. v. JOHNSON, Ky., 378. 
W. Rep. 844. 


91. RAILROAD COMPANY—Injury to Brakeman.—De- 
fendant’s freight train, on which plaintiff was braking, 
was wrecked. Two wheels of the engine were derailed, 
and the car next to the engine was broken in two, the 
sills of the car were rotten, and their defective condi- 
tion could have been discovered by proper inspection. 
The testimony was conflicting as to the cause of the 
wreck. The engineer heard acrash behind him, and 
one ofthe brakemen saw the car go down and the 
others pile upon it. A brakeman testified that the car 
was sound when it went off the track, and broke after- 
wards: Held,that it was for the jury to determine 
whether the wreck was caused by the train leaving the 
track or by the breaking of the defective car.—OGLESBY 
y. Missouri Pac. Ry. Co., Mo., 378. W. Rep. 829. 


9. RAILROAD COMPANY-—Injury to Person on Track. 
—In an action to recover damages for the killing ofa 
person by being struck by a train on defendant’s rail- 
road after dark, where the only evidence on the sub- 
ject showed that those in charge of the train did not 
see deceased until he stepped on the track a few feet 
in front of the engine, and too late to give warning or 
prevent the injury, it was error to submit that ques- 
tion to the jury as an issue.—MiIssouRI, K. &-T. Ry. 
Co. v. RICHIE, Tex., 378. W. Rep. 868. 


93. RAILROAD COMPANY—Injury to Person on Track. 
—The mere fact that employees in charge of a railroad 
train see a man abead of the train on the track, ata 
place where there is no public crossing, does not im- 
pose on them the duty of attempting to stop the train. 
There must be some further indication that the man is 
in peril.—Texas & P. Ry. CO. V. ROBERTS, Tex., 37 8S. 
W. Rep. 870. 

94, RAILROAD COMPANY — Injury to Trespasser.—A 
trespasser, whowas injured while trying to climb upon 
carina slowly moving freight train, which he was 
prevented from doing by a brakeman, cannot recover 
damages from the railroad company, unless the injury 
was Caused by the use of unnecessary force by the 
brakeman.—LOUISVILLE, & N. R. Co. Vv. BERNARD, Ky., 
878. W. Rep. 841. 

%. RAILROAD COMPANIES—Joint Negligence—Amend- 
ments.—An allegation that plaintiff, as a passenger on 

-defendant’s road at the time of the injury, was travel- 
ing on a certain kind of ticket, does not render the ac- 
tion one ex quasi eontractu; there being no allegation 
of any undertaking or promise, or breach thereof, by 
the defendant.—ATLANTIC & P. Ry. Co. v. LarrD, U. 8. 
8. C.,17 §. OC. Rep. 120. . 
96. RAILROAD COMPANIES—Leases—Foreign Corpora- 
tions.—A lease by a railroad company of the property 
of another company, with which it does not connect, 
is contrary to the policy of the Pennsylvania laws, and 
Willnot be recognized as valid by the courts, even 
though both the parties are foreign corporations, and 
Such lease is authorized by the laws of their native 
State—VAN STEUBEN V. CENTRAL R. CO. OF NEW JER- 
SEY, Penn., 35 Atl. Rep. 992. 

97. RAILROAD ComPpANy—Subscriptions—Assignment, 
~A subscription to the capital stock of a railroad com- 









pany, being a chose in action, and assignable, the as- 
signee can enforce its payment under any circum- 
stances where the company could do so, The question 
of the defendant’s liability in the present case is dealt 
with as if the action had been brought by the com- 
pany for its own benefit, instead of for the use of the 
assignee.—CHaTTanooGa, R. & CO. R. Co. V. WARTHER, 
Ga., 258. E. Rep. 988. 

98. RAILROADS — Receivers — Claims for Supplies.— 
Railroad receivers coming into possession of earnings 
of the road should pay therefrom all debts for supplies 
contracted within a reasonable time prior to the re- 
ceivership, before spending any part thereof in better- 
ment of property or payment of interest on mortgage 
debts.—SOUTHERN Ry. CO. V. AMERICAN BRAKE Oo., U. 
8. C. of App., Fourth Circuit, 76 Fed. Rep. 502. 

99. REAL ESTATE AGENT—Commissions.—A complaint 
alleging that defendant employed plaintiff, as a broker, 
to procure a purchaser for his farm, agreeing to pay a 
commission of 5 per cent. on the selling price; that 
plaintiff procured and produced a certain person as 
purchaser therefor, at the agreed price of $6,000; that 
all times have elapsed, and ail acts have been done, 
and all things happened, to entitle plaintiff to his com- 
mission, but defendant has paid no part thereof—is in- 
sufficient, even after verdict ; it not being alleged, even 
generally, that there was a sale to the person produced 
as purchaser by plaintiff, or that he was ready and 
willing to purchase at the price fixed by defendant.— 
BooTtH Vv. Moopy, Oreg., 46 Pac. Rep. 884. 

100. REAL EstaTE AGENT — Commission.—Evidence 
that defendant, knowing that plaintiff was trying to 
make a sale of defendant’s land after the expiration of 
plaintiff's option, wrote to him that, unless he con- 
summated a sale of the land within a certain time, all 
obligations on defendant's part with him for a sale of 
the land would cease, and that plaintiff secured a pur- 
chaser, with whom defendant consummated a sale, 
sufficiently shows an agreement on defendant’s part 
to pay plaintiff for securing the purchaser.—NOLAN 
v. SWIFT, Mich., 69 N. W. Rep. 96. 

101. REMOVAL OF CausEs — Corporations.—Corpora- 
tions created by acts of congress are entitled to remove 
to the federal courts suits brought against them in the 
State courts onthe ground that such suits are suits 
‘‘arising under the laws of the United States.”—Su- 
PREME LODGE OF KNIGHTS OF PYTHIAS OF THE WORLD 
v. HILL, U.8.C. C. of App., Fourth Circuit, 76 Fed. 
Rep. 468. 

102. REPLEVIN — Evidence. — Where the vendor of 
chattels retains title until the price is paid, in replevin 
by him to recover the property under the contract, 
against the vendee or his assignee, evidence is admis- 
sible by defendant to show failure of consideration, 
in whole or in part, under Code 1892, § 3726, providing 
that plaintiff's recovery shall be limited to his “inter- 
est” in the property.—MCKEAN V. J. MATTHEWS APPA- 
RATUS Co., Miss., 20 South. Rep. 869. 

103. REPLEVIN—Evidence—Demand.—The mortgagee 
of land took a deed from the grantee, and, in replevin 
for a third of the crop grown afterwards on the land, 
claimed that he had allowed the grantee to raise a crop 
of wheat for one-third thereof. Defendant,in posses- 
sion under the grantee, claimed that it was part of the 
consideration for the deed that the mortgagor should 
be allowed to raise a crop of grain the following year: 
Held, error to refuse to allow defendant to show such 
agreement.—BREITENWISCHER V. CLOUGH, Mich.,69N. | 
W. Rep. 88. 

104. SALE — Contract. — Defendant wrote to plaintiff 
that he desired to purchase land, stating, “I agree to 
pay $25 March 20, and $25 every six months, and I agree 
to improve it to the amount of $50 worth the first year, 
and also to set out fruit trees,” etc., to which plaintiff 
replied, accepting the terms of the offer, agreeing to 
charge defendant with the land on book account, and 
credit payments, and to give him a deed when full pay- 
ment was made. A subsequent letter from plaintiff to 
defendant had indorsed thereon the terms of the con- 
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tract as stated in defendant’s offer: Held, that these 
letters constituted a valid contract of sale. — CORNING 
v. LOOMIS, Mich., 69 N. W. Rep. 85. 


105. SALE — Election of Remedies — Estoppel. — The 
Plaintiffs having, in a previous suit, judicially af- 
firmed the legality and validity of a sale of goods to the 
defendant for the purpose of obtaining a judgment 
against him for the price, and sustaining an attach- 
ment against the goods as his property, cannot be 
heard, in a subsequent suit against the same defend- 
ant, to deny the existence of such a sale on the ground 
of fraud and deception on the part of the defendant, 
as vendee, for the purpose of defeating the prior and 
ranking attachments of other creditors, and recover- 
ing the goods themselves, notwithstanding the former 
suit has been in the meanwhile withdrawn.—LOWEN- 
STEIN Vv. GLASS, La., 20 South. Rep. 890. 


106. SALE OF STOCK — Reservation of Dividend.—One 
who sells stock, reserving the dividend that may be 
declared at acertain date, cannot claim the stock divi. 
dend then declared, but only the cash dividend.— 
KAUFMAN V. CHARLOTTESVILLE WOOLEN MILL Co., Va. 
25 8. E. Rep. 1003. 


107. SALE OF TRUST PROPERTY—Notice.—A purchaser 
of stocks wherein the holder is designated merely as 
**trustee,” without a specification of the trust of a 
designation of the beneficiaries, whether he seeks in- 
formation from the trustee, and is deceived, or does 
not, is not, in absence of fraud on his own part, 
chargeable by the word “trustee” with notice that the 
sale is unauthorized and in fraud of the beneficiaries, 
if, by a reasonably careful investigation of the records 
or other proper sources, he could not discover the true 
state of the case.—GRAFFLIN V. ROBB, Md., 45 Atl. Rep. 
971. 

108. SPECIFIC PERFORMANCE — Oral Contract. — It is 
settled law that if one, induces or knowingly permits 
another to perform in part an oral agreement for the 
sale of land, on the faith of its full performance by 
both sides, and it clearly appears that such acts of part 
performance were done in pursuance of the contract, 
that damages recoverable in law would not adequately 
compensate the plaintiff, and that fraud and injustice 
would result to him if the agreement be held void, 
then, on the principle of equitable estoppel, a court of 
equity is authorized to compel specific performance 
by the other party, in contradiction to the positive 
terms of the statute of frauds.—BENNETT V. DYER, Me., 
85 Atl. Rep. 1004. 

109. TELEGRAPH COMPANIES — Cipher Messages. — A 
telegraph company’s liability for delay in delivering a 
cipher message whose importance is not disclosed is 
limited to the amount paid for its transmission.— 
FERGUSSON Vv. ANGLO-AMERICAN TEL. CO., Penn., 35 
Atl. Rep. 979. 

110. TRESPASS — Measure of Damages.—The measure 
of damages recoverable in an action of trespass for an 
injury to realty, by the inadvertent removal! of part of 
coal, is its value as a part of the realty, and not asa 
chattel after its removal.—WARRIOR COAL & COKE Co. 
Vv. MABEL MIN. Co., Ala., 20 South. Rep. 918. 

1ll. TRI14aL—Remarks of Counsel.—Statement of coun- 
sel in argument, that defendant’s name, ‘‘Union,” im- 
plied that it had bought up all the compress companies 
in the State, and was 8 monopoly, not being authorized 
by the evidence, is ground for reversal, in a case 
closely balanced on the facts in evidence. — UNION 
Compress Co. v. WOLF, Ark., 378. W. Rep. 877. 

112. Trust—Proof to Establish.—Property voluntarily 
conveyed by a deed absolute on its face, by a brother 
to his sister, because of his dissipated habits, and his 
fear that he would squander it or lose it to creditors, 
cannot be recovered back, in the absence of evidence 
of an express trust of such conclusive character as to 
establish the trust beyond reasonable controversy.— 
GUNTERT V. GUNTERT, Tenn., 378. W. Rep. 890. 

113. VENUE — Action against Corporation. —In an ac. 
tion against a corporation for breach of contract it ap- 





peared that defendant's principal place of busi e 
was in S county, but that it had an office in K coun 
where the contract was prepared, and was signed ig 
duplicate by plaintiff, and forwarded by defend 
agent to the main office for approval and signat 
and that, afterit was signed by defendant, said ¢ 
tract was returned to the agent in K county, and 
him delivered to plaintiff: Held, that the contract 
made in K county, within Const. art. 12, § 16, allow 

a corporation to be sued in the county where thee 
tract is made.—IVEY Vv. KERN CouNTY LAND Co,, G 
46 Pac. Rep. 926. 


114. WILL—Conditional Legacy—Assignability.— 
right toa legacy payable to the legatee ‘‘personalh 
when he shall come for it” becomes absolute onap 
sonal demand made by the legatee, and the legacy ig” 
then assignable.—IN. RE MARTIN’S ESTATE, Penn., 
Atl. Rep. 989. 


115. WILLS-—Conditions and Restrictions.—In an ae 
tion to construe a will, where there is nothing to pre 
vent the application of the rule that if*a testator In 
tends one thing, and yet declares the opposite by the | 
terms of his formal and final expression of intent, the ™ 
latter must control, it is proper to exclude evidenceto 
show the personal intent of testator, as distingulshed 
from the intent which the will exhibits on the point at” 
issue.—MERSMAN V. MERSMAN, Mo., 37 S. W. Rep. 9, © 


116. WILL — Interest on Legacies.—A will devising ~ 
legacies to various legatees upon certain conditions” 
provided that the legatees should notify the executors — 
of the acceptance ofthe legacies within six month” 
after notification. Notice of acertain legacy was not” 
sent tothe legatee until more than a year after the” 


‘death ofthe testator, but within the six months lim” 


ited the legatee notified the executors of the accept” 
ance of theconditions: Held, that the legatee was em — 
titled to interest after the lapse ofthe year from tes” 
tator’s death, and not merely from the acceptanceof 
the legacy.—WEBSTER V. WIGGIN, R. I., 35 Atl. Rep.” 
961. 34 
117. WILLSs—Life Estate—Remainder.—A testator de | 
vised alife estate to his wife, with remainder to his” 
children who should bealive at her death, and pro - 
vided that if any child should have died, leaving chil. 
dren, such children should take the part the parent a 
would have taken if alive. Pending the life estate, 
one of the testator’s daughters died, leaving children © 
who survived the lifetenant: Held, that the daughter © 
took a defeasible fee in remainder, which was divested 
by her death pending the life estate, and hence het | 
children took as purchasers under the will, and not | 
by descent.—DUNLAP Vv. FANT, Miss., 20 South. Rep. 7 
874. i 
118. WILL—Testamentary Oapacity—Delusions.—Et © 
ror in an instruction in regard to testamentary capac 
ity that asound mindis ‘‘a mind wholly free from | 
delusion” is not cured by a subsequent statement that © 
‘‘a person whose mind is perverted by insane delusion © 
with reference to one or many subjects, however Uh ~ 
reasonable and absurd, may nevertheless make @ 7 
valid will, provided the provisions of such will are not 7 
influenced by sach delusions.’”’—SHREINER V. SHREINEB,, 
Penn., 35 Atl. Rep. 974. Fe 


119. WILL — Vested and Contingent Bemeindectiaae 
vested remainder is an estate to take effect after a= 
other estate for years, life, or in tail, which is so lim. 
ited that, ifthat particular estate were to expire OF ™ 
end in any way at the present time, some certain per” a 
son, who was in esse and answered the description of "7 
the remainder-man during the continuance of the pam pt 
ticular estate, would thereupon become entitled to the ™ 
immediate possession, irrespective of the concurrenté” 
of any collateral contingency. A remainder is coh” 
tingent when it isso limited as totake effect in a per | 
son notin esse, or not ascertained, or upon an event 
which may never happen, or may not happen until” 
after the determination of the particular estate.— 
WOODMAN V. WOODMAN, Me., 35 Atl. Rep. 1037. 





